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Virginia Soil and Water Conservation Board
Wednesday, September 24, 2008
East Reading Room, Patrick Henry Building
Richmond, Virginia

WEDNESDAY, SEPTEMBER 24, 2008

Virginia Soil and Water Conservation Board Members Present

Linda S. Campbell, Chair Joseph H. Maroon, Director
Granville M. Maitland, Vice Chair Darlene Dalbec
Susan Taylor Hansen Richard E. McNear

Michael J. Russell
Wade Biddix for Jack A. Bricker, NRCS

Virginia Soil and Water Conservation Board Members Not Present

Michael Altizer Jean R. Packard
Raymond L. Simms

DCR Staff Present

Robert Bennett Ryan J. Brown

Eric Capps Scott Crafton

Nissa Dean David C. Dowling

Jim Echols Michael Fletcher

J. Michael Foreman Doug Fritz

Jack E. Frye Dean Gall

Lee Hill Ved Malhotra

John McCutcheon Christine S.Watlington

Elizabeth Andrews, Office of the Attorney General

Others Present

Brian Barnes, Lancaster County

Ron Bonnema, Montgomery County
Michelle Brickner, Fairfax County
Barbara Brumbaugh, City of Chesapeake
Kim Callis, Town of South Hill

Gary Carp, Tazewell County

Claudia Cotton, TBA

Tyler Craddock, Virginia Chamber of Commerce
Sherry Earley, City of Suffolk

Michael Flagg, Hanover County

Trenton Funkhouser, Town of West Point
Mike Gerel, Chesapeake Bay Foundation
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Don Gill, Lancaster County

Gretchen Gonzales, Isle of Wight County
Normand Goulet, NRVC

Barrett Hardiman, Home Builders Association of Virginia
Andy Herr, TPRC

Steve Herzog, Hanover County

Julia B. Hillegass, HRPDC

Dave Hirschman, Center for Watershed Protection
Ann Jennings, Chesapeake Bay Foundation
William J. Johnston, City of Virginia Beach
Stephen Kindy, VDOT

Roberta Lambert, Highland County

Larry Land, VACO

Monte Lewis, ED Lewis Associates

Kristen Mazer, Isle of Wight County

Ted Miller, KHA

Roy Mills, VDOT

Rick Parrish, Southern Environmental Law Center
Jeff Perry, Henrico County

Chris Pomeroy, Virginia Municipal Stormwater Association
Marirose Pratt, Southern Environmental Law Center
Scott Reed, Earthworks Solutions

Andy Rowley, Arlington County

Ridge Schuyler, The Nature Conservancy

Seth Shreve, Greeley & Hansen

Patrick Small, Isle of Wight County

Jim Spencer, Tazewell County

Ingrid Stenbjorn, Town of Ashland

Bill Street, James River Association

John Tippett, Friends of the Rappahannock

W.L. Tucker, Warren County

Shannon Varner, Troutman Saunders

Michelle Virts, Timmons Group

Amy Walker, New Kent County

Keith White, Henrico County

Doug Wolfe, Augusta County

Tom Wright, Isle of Wight County

Call to Order
Chairman Campbell called the meeting to order. A quorum was declared present.

Approval of Minutes of July 17, 2008

Mr. Maroon noted that an additional amendment had been made to the draft minutes
mailed to members. A copy of that amendment was provided in member packets.
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MOTION: Mr. Maitland moved that the minutes of July 17, 2008 be approved
as amended by staff.

SECOND: Ms. Hansen

DISCUSSION: None

VOTE: Motion carried with Mr. McNear abstaining.

Director’'s Report

Mr. Maroon gave the Director’s report.

Mr. Maroon said that the Commonwealth was facing a difficult budget situationaidie s
there could be potential budget reductions for the Agency. Each state agenoy was
submit plans for 5, 10 and 15 percent reductions.

Mr. Maroon said that it was uncertain which plans would be accepted by the Governor,
but that the state was looking for $2-3 billion in reductions over the biennium. He said he
would report back to the Board in November.

Mr. Maroon reviewed the agenda highlights.

Stormwater Requlatory Actions

Mr. Dowling gave the following presentation regarding the Stormwater Management
Regulations.

Stormwater Water Quality and Quantity and Local Program Criteria
Action

Stormwater Fees Action
(by David Dowling, Policy, Planning and Budget Director) (September 24, 2008)

Introductory remarks

Over the course of today and tomorrow, the Department will be bringing to the Board
three proposed regulations related to stormwater for the Board’s corisiderBiese
include regulatory actions related to:

1) Parts I, Il, Il — Definitions, Water Quality and Quantity Technicaletia, and
Local Program Criteria

2) Part Xlll —Fees; and

3) Parts | and XIV — Definitions and Construction General Permit
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Framework of Stormwater Requlations

So where do these actions fit into the stormwater management regulations?
The regulations are comprised of 15 parts.

VIRGINIA STORMWATER MANAGEMENT PROGRAM (VSMP) PERMIT
REGULATIONS [4 VAC 50-60-10 et seq.]

Part I: Definitions, Purpose, and Applicability

Part II: Stormwater Management Program Technical CriteriagiNamality and
Quantity)

Part Ill: Local Programs

Part IV: Technical Criteria and Permit Application Requirements fde $teojects
Part V: Reporting

Part VI: VSMP General Program Requirements Related to MS4s and listlbihg
Activities

Part VII: VSMP Permit Applications

Part VIII: VSMP Permit Conditions

Part IX: Public Involvement

Part X: Transfer, Modification, Revocation and Reissuance, and Termination of VSMP
Permits

Part XI: Enforcement of VSMP Permits

Part XlII: Miscellaneous

Part XIII: Fees

Part XIV: General Virginia Stormwater Management Program (VSR&?nit for
Discharges of Stormwater from Construction Activities

Part XV: General Virginia Stormwater Management Program (VSR&P)nit for
Discharges of Stormwater from Small Municipal Separate Storm Sestmss —
Effective July 9, 2008

FORMS

Part I, the definitions, are updated as necessary to address issuesréigetyto each
regulatory action.

As you may recall, we have also just recently completed revisions to the bitetab
Permit (Part XV) that became effective on July 9, 2008.

Before | get into the details of today’s remarks, | do want to take a momgkthank the

staff with us here today and some back at the office that have labored over and supported
the development of these regulations. Their efforts and work are greatly atgaredi

also want to extend the Department’s thanks to the TAC members and those individuals
that served on our related advisory committees. Thank you!

Summary of Recommendation
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Today it is my pleasure to share with you two regulatory actions (Partélll -l
Definitions, Water Quality and Quantity Technical Criteria, and Loocadam Criteria)
and (Part Xlll — Fees) for the Board’s consideration and public comment.

Unlike last September when we brought these actions before you, this Septeraber we
prepared to request the Board to approve these proposed regulations and authorize the
Department to file these actions for public comment. While you will hear toolay f

some of the public that the regulations contain several areas where furlgsisaarad
refinements might need to be considered and while some may suggest furthegdelayi
the proposal of parts of these regulations, we strongly recommend that it is time t
advance these proposed regulations for public comment so that a wider audience may
review, analyze, and comment on these regulations. We have worked hard and
collectively accomplished a lot over the last year (such as developed BNIusts or
checklists, enhanced the water quality facets of the regulations, deviiepédginia

Runoff Reduction Method Worksheet, conducted charrettes, etc.). | assure you, that
should it be found to be necessary, we still have ample opportunities following public
comment to further amend these regulations before they become final, so agaim, it is
recommendation that it is time to advance the proposed language before you today to the
next step in the process.

Importance of these requlations:

As you were briefed on several months ago, at thmdeting of the reassembled
stormwater technical advisory committee (TAC), the Secretary of &ld&easources, L.
Preston Bryant, Jr., joined the TAC and shared with them the importance of this
regulatory action. The letter from the Secretary to the TAC has been inatugiaar i
package, but let me focus on several of the key points embodied in that correspondence,
and | quote:

e “The work of this Committee will have statewide implications. The
completion of these regulations is a high priority for this Administration, and |
assure you that my office will be working closely with the Department of
Conservation and Recreation and the Virginia Soil and Water Conservation
Board to advance this regulatory action in an efficient manner. This
regulatory action will be an important element of the Governor’s “Year of the
Environment” initiative in 2009. In fact, assuming a very good work product,
| certainly envision considering these regulatory improvements to be among
our “signature” environmental initiatives to celebrate next year.”

e The Secretary continued saying, “Let me emphasize a couple of goals.

o First, | believe it is critical that the final regulations address
improvements to water quality and quantity criteria associated with
construction activities.

0 Second, the regulations must establish criteria by which a locality may
be approved by the Board as a “qualifying local program” and be
authorized to issue coverage under the construction general permit.
Under such a scenario, jurisdictions that meet the criteria will then be
able to provide “one-stop shopping” for project applicants, thereby
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allowing for significant streamlining of local erosion and sediment
control and stormwater permitting processes.”
In closing the Secretary stated that “[i]t is my hope that these stéemwa
regulation improvements will serve as the gold standard by which other states
in the Chesapeake Bay watershed are measured. | can think of no better thing
to have said about the work you are undertaking.”

Conversations with the EPA

The EPA has been closely following this regulatory action since it began in
2005. The EPA continues to characterize these regulations as an exciting and
innovative product that has great promise.

It should be noted that any decoupling of the water quality and quantity
criteria from the local qualifying program criteria would likely resala

regulatory product that the EPA would not likely authorize.

Attorney General’s Office

| should also note that a statement of the Board’s authority for this regulation
was received from the Office of the Attorney General on September 22, 2008
substantiating the Board’s authority to approve these proposed regulations
based upon applicable law.

| will also bring to your attention that based on Ms. Andrew’s review, we have
included a brief corrections list to be made to the regulations before you
today. All of these changes are grammatical or clarifying in nahddave

been incorporated into the official version of the proposed regulations.

Requlatory Process

Regulatory actions are comprised of three primary steps: the Notitended
Regulatory Action, the Proposed Regulations, and the Final Regulations.

The NOIRA stage is complete for the two actions before you today and the Depagm
advancing proposed regulations to the Board for consideration.

Potential Timetable for the Remainder of this Regulatory Action

Take proposed regulations to the Board at the September 24, 2008 meeting.
Target mid October for completion of an Economic Analysis.
Target early November to file the regulations on the TownHall.
Review by the Administration — conservatively November 2008 thru April
2009 (January if expedited).
o Official OAG review — 3 days
45 days DPB fiscal analysis review — Mid Dec. 2008
14 days SNR — Jan. 2009
No deadline Governor — April 2009 (might be expedited)
Submit to Registrar — Early April 2009

© O O0Oo
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0 Registrar publication — Late April 2009

e 60-day public comment period — May - June 2009 (earlier if Admin review
completed); public hearings; concurrent EPA review.

e Make Regulation refinements; EPA review — by September 1, 2009.

e Take final regulation to the Board at the September 2009 meeting (when we
have resolved concerns to the best of our ability).

e Final Regulation Review by DPB, SNR, Governor — by November 15, 2009.

e File with Registrar and publish for 30 days - Dec. 31, 2009.

e EPA final approval by Dec. 31, 2009.

Background - Actions related to Parts I, Il, Ill, and XIlI

e Board originally passed a motion authorizing the development of NOIRA(S) on
July 21, 2005

e The NOIRAs were filed on: November 15, 2005

e On December 26, 2005 the two original Notices of Intended Regulatory Action or
NOIRAs related to Stormwater Management were published in the Virginia
Register of Regulations by DCR on behalf of the Board. They were:

o The Virginia Stormwater Management Program VSMP Permit
Regulations NOIRA related to the development of local stormwater
program criteria and permit delegation procedures; and

o The Virginia Stormwater Management Program VSMP Permit
Regulations NOIRA related to the changes in the statewide stormwater fee
schedule.

e The 60-day public comment period and two public hearings were held between
December 26, 2005 and February 24, 2006.

e During March and April of 2006 the Department selected the TAC and secured a
facilitator.

e The TAC was assembled during March and April of 2006 which was composed
of 23 members including local governments (9); environmental groups (3); state
agencies (5 members; 4 agencies); federal agencies (1); consultants - H
Builders (3); soil and water conservation district (1); planning district cesiom

().

e Between May 4, 2006 and August 21, 2007, the Department held 12 TAC, 4 TAC
subcommittee, and 1 technical discussion group meetings.
e The F'meeting of the TAC: May 4, 2006 at the Science Museum
of Virginia.
e The 2% meeting of the TAC: May 18, 2006 at Department of
Forestry.
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e The 3¥ meeting of the TAC: June 8, 2006 at Department of
Forestry.
e The 4" meeting of the TAC: June 20, 2006 at the Science Museum
of Virginia.
o Part Il subcommittee meeting: August 8, 2006 at DEQ
regional office.
o Part Il subcommittee meeting: August 16, 2006.
e The 5" meeting of the TAC: August 21, 2006 at the Science
Museum. (Part IlI)
o Part Xl subcommittee meeting: August 29, 2006 at DEQ
regional office.
o Part Il subcommittee meeting"faneeting): September 21,
2006 at DOF in New Kent.
e The 6" meeting of the TAC: October 3, 2006 at DOF in New Kent.
(Tributary Strategies Presentation, Part Il, Part Il
o Part Il technical discussion meeting; October 12 at DCR.
The 7" meeting of the TAC: October 16, 2006.
The 8" meeting of TAC: May 22, 2007.
The 9" meeting of the TAC: June 14, 2007.
The 10" meeting of the TAC: June 26, 2007.
The 11" meeting of the TAC: June 29, 2007.
The 12" meeting of the TAC: August 21, 2007.
We held over 50 internal discussions and team drafting meetings.

At the September 20, 2007 Board meeting, the Board directed the withdrawal of
the NOIRA stage for Parts I, Il, and Il in order to eliminate any tijres
regarding the intent of the original NOIRA related to the Part lenaaiality and
guantity technical criteria and authorized the Department to file a new NOIRA
As part of this motion, the Board directed the Department and the new TAC it
would form, to build on the work of the previous TAC. The Board also directed
the Department to:
= Assemble a workgroup to develop water quantity language for
the TAC’s consideration.
= Continue work on BMP Clearinghouse.
= Continue work on Handbook Revisions.
= Hold a series of regulation discussion and plan review
meetings to address water quality calculations and spreadsheet
approach.
=  Work on fiscal analysis of proposed regulation.

We have made significant progress on each of these elements as | will
describe in my later remarks.

e 60-day public comment period associated with the new NOIRA for Parts 1, I,
and Il opened on the TownHall on February 18, 2008.
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e New NOIRA published in Register March 17, 2008 (previous NOIRA stage
withdrawn).

e 60-day public comment period closed April 16, 2008.

e 29-member TAC was appointed that included most of the original TAC but
incorporated a number of additional stormwater engineers to bring additional
technical expertise to the TAC.

e Between June 10, 2008 and September 9, 2008, the Department held an
additional 5 TAC and 4 water quantity workgroup meetings. The water
guantity group was a separate advisory committee that was established and
made up of technical experts.

0 The 1st Water Quantity workgroup meeting: April 22,
2008.

o0 The 2nd Water Quantity workgroup meeting: May 20,
2008.

o The 3rd Water Quantity workgroup meeting: May 27,
2008.

e The 1st meeting of the TAC: June 10, 2008.
0 The 4th Water Quantity workgroup meeting: July 9, 2008.

The 2nd meeting of the TAC: July 16, 2008.

The 3rd meeting of the TAC: August 14, 2008.

The 4th meeting of the TAC: August 26, 2008.

The 8" meeting of the TAC: September 9, 2008

e The Department contracted with the Center for Watershed Protection to
provide recommendations to the Department and the Board regarding the
water quality and quantity criteria portions of the regulations. This priogect
been led by David Hirschman. The Center, utilizing the best stormwager dat
sets and scientific methodologies available in the nation, put forth technical
recommendations to the Department and developed the Virginia Runoff
Reduction Method and worksheet. These recommendations and processes
have been incorporated into the current proposed regulations. [You will be
hearing from David at the conclusion of my remarks.]

e The Department also contracted out with Dr. Kurt Stephenson, an economist
at Virginia Tech in June of 2008 to assist in determining the cost of the
regulations as well as the general off-setting costs associateturtiher
degradation of Virginia’s waters in the absence of these regulatorioresis
A final report is due in October of 2008.
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e Since the September 07 Board meeting, the Department has also held two
rounds of Charrettes to test the Virginia Runoff Reduction Method and the
achievability of the regulations and to familiarize the public with the method:

e First round of charrettes were held (in association with ASCE):
o #1 Dorey Park, Richmond (Jan. 31st)
0 #2 Lakes and Watersheds Conference (March 11th)
o0 #3 Environment VA (April 1st)
o0 #4 Hampton Roads (April 29th)
o #5 Northern VA (May 12th)
The product was refined during the summer based on comments received.
e Second round of charettes were held (more will be held in coming
months):
0 #1 Pocahontas State Park, Chesterfield (September 3rd)
0 #2 Wetland Studies and Solutions, Gainesville (September
16th)

Between the two series of charrettes, we would estimate that we had about
300 different people attend, with 55-60% of those from consulting firms or
construction companies, and about 25-30% from local governments.

e The Department has been distributing the methodology to interested entities
that may be willing to conduct testing. Additionally, the James River
Association has contracted with Williamsburg Environmental Group to
methodically test the regulations and methodology.

e To ensure that standard designs are available for the required best
management practices, the Department established a Stormwater BMP
Clearinghouse Advisory Committee that has met on 7 occasions. The
Department has contracted with the Virginia Water Resources Research
Center at VT to develop the website and assist DCR in the administration of
the advisory committee. The Department has worked with both CWP and Dr.
Tom Schueler of the Chesapeake Stormwater Network to develop the BMP
specifications and checklists:

e The 1st meeting of the Advisory Committee: May 30, 2007.

The 2nd meeting of the Advisory Committee: June 21, 2007.

The 3rd meeting of the Advisory Committee: September 11, 2007.

The 4th meeting of the Advisory Committee: December 12, 2007.

The 5th meeting of the Advisory Committee: March 13, 2008.

The 6th meeting of the Advisory Committee: June 12, 2008.

The 7th meeting of the Advisory Committee: September 11, 2008.

e To assist in the review of Stormwater Handbook chapters, an advisory
committee was formed. The committee has had one organizational meeting in
the fall of 2007 with additional meetings expected this fall as handbook
chapters are completed and circulated for comment.
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In summary, the Department has established a TAC, a Water Quantity Workgroup, a
BMP Clearinghouse Advisory Committee, and a Handbook Advisory Committee, and
has held 44 public meetings associated with the regulations, [17 TAC meetings, 4
subcommittee meetings, 13 technical advisory group meetings, 7 Charlettes (t

included approximately 300 different people), and 3 public meetings], held over 75
internal working sessions to draft and revise the regulations, and established three
supporting contracts (CWP-scientific and technical, VT-BMP ClearinghaunseVT-
economic). We have also spoken at a number of organization’s meetings and state and
national conferences on these regulatory actions. We truly believe thaathisarre

been one of the most vetted regulatory actions ever.

It should be noted that comments received in response to the March 2008 Pantsl I, 1, a
[l NOIRA and the December 2005 Part Xl NOIRA are enclosed in your paskage
believe the key elements of these comments will be addressed in my remarks.
Additionally, we have enclosed comments received in the last two days fronrgnad/i
Municipal Stormwater Association, several localities, a PDC, and a Soil aredt Wat
Conservation District. | am sure that you will be hearing more from #hegess during
today’s public comment period.

Reqgulation Summary

Overview:
So why are these regulations needed?

Controlling stormwater runoff and its impacts is a serious issue facing the
Commonwealth and its local governments. Citizens are complaining about flooding
caused by increased amounts of stormwater runoff and the runoff is alsodesoate
contributor to excessive nutrient enrichment in numerous rivers, lakes, and ponds
throughout the state, as well as a continued threat to estuarine waters and dipediees
Bay.

Numerous studies have documented the cumulative effects of urbanization on stteam a
watershed ecology. Research has established that as impervious covatershed
increases, stream stability is reduced, habitat is lost, water goedtioynes degraded, and
biological diversity decreases largely due to stormwater runoff. Wemesothat
impervious areas decrease the natural stormwater purification functimasen§heds

and increase the potential for water quality impacts in receiving waters.

Uncontrolled stormwater runoff has many cumulative impacts on humans and the
environment including:
o Flooding - Damage to public and private property
o Eroded Streambanks - Sediment clogs waterways, fills lakes, resendtsrs, ki
fish and aquatic animals
0 Widened Stream Channels - Loss of valuable property
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Aesthetics - Dirty water, trash and debris, foul odors

Fish and Aquatic Life - Impaired and destroyed

Impaired Recreational Uses - Swimming, fishing, boating

Threatens Public Health - Contamination of drinking water, fish/shellfish
Threatens Public Safety - Drownings occur in flood waters

Economic Impacts — Impairments to fisheries, shellfish, tourism, remmeat
related businesses

O 0O O0OO0OO0Oo

Additionally, development can dramatically alter the hydrologic regihaesite or
watershed as a result of increases in impervious surfaces. The impactdagrdene
on hydrology may include:

Loss of vegetation, resulting in decreased evapotranspiration
Soil compaction

Reduced groundwater recharge

Reduced stream base flow

Increased runoff volume

Increased peak discharges

Decreased runoff travel time

Increased frequency and duration of high stream flow
Increased flow velocity during storms

Increased frequency of bank-full and over-bank floods

O O0OO0OO0OO0OO0OO0O0O0Oo

The regulations before you today, work to minimize the cumulative impacts of
stormwater on humans and the environment and moderate the associated hydrologic
impacts. We recognize that if not properly managed, stormwater can havwieangni
economic impacts and the stream restoration costs to fix the problems aféet tre

very costly.

We must keep in mind that a 2007 EPA Office of the Inspector General repoetentitl
“Development Growth Outpacing Progress in Watershed Efforts to Restore the
Chesapeake Bay; Report N0.2007-P-00031; September 10, 2007, noted that “new
development is increasing nutrient and sediment loads at rates faster tharddagisg
reduced from developed lands. Little progress has been reported in reachemg antfi
sediment load reduction goals from developed lands. The Chesapeake Bay Program
Office estimates that impervious surfaces in the Bay waterskeadsignificantly — by 41
percent — in the 1990s. Meanwhile, the population increased by only 8 percent. Because
progress in reducing loads is being offset by increasing loads from new degetopm
greater reductions will be needed to meet the Bay goals. The CBPO edtihaitloads
from developed and developing lands increased while loads from agriculture and
wastewater facilities decreased.” The Assessment noted thawst@mmunoff

comprised 21.5% of the nitrogen load and 21% of the phosphorus load delivered from
Virginia to the Chesapeake Bay. This represented a marked increase sincén@é985 w
stormwater runoff comprised only 12 and 16 percent, respectively.
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The Commonwealth needs to employ all possible strategies in its tool box tocsaddres
water quality improvements on a statewide basis in both agricultural and urbarssetting
including making marked improvements in our stormwater regulations. We haagyalre
made major changes to the nutrient management regulations a few yhaaadae are
ratcheting up Erosion and Sediment local program reviews. Improvements to these
regulations are also another key component of addressing the Commonwealthds neede
water quality improvements.

Economic Analysis

As | mentioned previously, the Department contracted out with Dr. Kurt Stephenson, an
economist at Virginia Tech in their Department of Ag and Applied Economics in June of
2008 to assist in determining the cost of the regulations as well as the géiheetting

costs associated with further degradation of Virginia’'s waters. Dr. BBbhgner has

been assisting with this work. A final report is due to the Department in Octobed shoul
we have a proposed regulation. This information is required as part of the submittal of
the proposed regulations for Administrative and public review. Additionally, upon
submittal of this package, the Department of Planning and Budget conducts an
independent fiscal analysis of the regulations.

However, in preparation for this meeting, a preliminary outline/draft ofgpert has
been shared with the Department. An overview of the draft report to date is as follows:

1) Provides a narrative on the existing water quality regulations such ari&sgi
Erosion, and Sediment Control, Stormwater Management, and Chesapeake Bay
Local Assistance Program regulations and their inter-relationships asthtey
to stormwater management.

2) Provides a summary of the proposed regulations.

3) Begins to outline some of the anticipated economic impacts (costs and benefits) of
the proposed regulations. Notes that:

e The proposed regulations will increase the cost to most land disturbing
activities across the entire state (ranging from increased caimtraosts
to greater costs associated with long term maintenance of control
practices. [This does not come as a surprise as we knew the costs of doing
business may increase to achieve the necessary environmental gains.]

e Outlines who will be affected by the regulations, for example: A portion
of the costs will be passed down to buyers of newly constructed
properties. Costs will be incurred by public and private entities associated
with the administration of the stormwater management program.
Environmental consulting engineers may benefit and businesses providing
construction and earthmoving will also be impacted.

¢ Notes that total projected cost for the state cannot be reliably projected at
this time as extrapolating empirical cost analysis to field conditions is
challenging given that stormwater treatment exhibits consideradle sit
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specific variation resulting from different soil, topography, climatic

conditions, local economic conditions, and regulatory requirements. The

analysis does however review factors that will likely increase oedser
compliance costs (for example):

o0 The additional control options and P removal possibilities provided in
the regulations increase choice and reduce the structural controls
required to treat stormwater and may tend to reduce the cost of
phosphorus removal.

o Limitations on the practices allowed by local jurisdictions and the
potential increase in the number of practices that require inspection
may tend to increase P reduction costs.

0 Increased treatment of volume under the quantity portion of the
regulations may result in increased sizes of control practices and may
result in cost increases.

o0 Notes that the proposed regulation offers opportunities to reduce P by
altering the design of any development. Impervious cover may be
reduced through planning options such as cluster development
patterns, preserving forest cover, reducing street widths, and reducing
curb and gutter to name a few. Such features may reportedly reduce
capital costs of subdivisions from 10-33%.

4) Quotes that the Chesapeake Bay Commission in 2004 summarized the challenges
of managing urban loads: while urban sources are the fastest growing source of
nutrient load to the Bay, “the job to reduce stormwater impacts from developed
land will be expensive, difficult to measure and effective only over the long
term”. It goes on to site the Virginia tributary strategies document thahur
runoff contributes 18% of Virginia’s phosphorus load to the Bay, but crude cost
analysis estimates that urban runoff controls will make up 75% of the cost to meet
Virginia’s reduction commitment.

5) The report notes that charrette test applications illustrate that for new
developments (<50% impervious), the proposed water quality/quantity
requirements can be achieved. The participants in the workshop were able to take
advantage of forest cover preservation and reductions in impervious surface to
help achieve compliance. Tentative estimates for two of the residentittgroj
indicated that additional stormwater costs might be between $2,000 to $3,000 per
lot.

6) Notes that the offsite provisions and the pro rata system are an important and
critical feature of the regulation. These provisions will allow greater ooyt
to get more water quality protection for every dollar spent. Allowing land
disturbers and local program administrators some flexibility to deterhow and
where water quality can be addressed can reduce overall costs.

7) In the benefits section of the study, it notes that stormwater controlggaatier
flow and runoff quality stemming from land use change. These changes could
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then impact a number of man-made and water-related services thhvalgedo
people. These services include reductions in flood risk, avoided infrastructure
costs, aquatic life support, recreation, and aesthetics (Braden and Johnston 2004).

Benefits of Stormwater Contro

Land Use
Change from
development

activity
(Change in
impervious
cover, turf,
forest, etc)

\ 4

Stormwater
(quality and
guantity)
Control
Measures

/

\4

Benefits
|
" Flood risk
Chgnglf 1 .| reduction
in Peal g
Ch;;agf in Flows I
duration, » Change \ A?/(?ded
volume of in I strzgflu_re
flows Stream 1
Channel |
Change in &Habitat \ Aquatic
quality of U Life
stormwater | "
runoff
(concentration \\ : Recreation
& loads) \ R Fisheries,

\4

,,l

water supply

Aesthetics

8) The proposed regulations place new emphasis on runoff reduction and infiltration
practices that can also reasonably be expected to provide ancillariiaes wd

other pollutants [such as nitrogen or sediment].

9) Notes that the achievement of the Chesapeake Bay goals has been an important
water quality goal for the state for over 20 years. The Chesapeake Bagy make
numerous and fundamental contributions to the economy and the citizens of the
Commonwealth. The benefits (measured primarily as the increasediceakeat
benefits) from state and federal policy efforts through 1996 was estimated to be
between $360 million to $1.8 billion (Morgan and Owen 2001). These benefits
were confined only to recreational benefits and to those currently living wiiin t

Bay watershed.

Preliminary Findings of the James River Association/ Williamsburg Envionmental

Group Study

Although it may be difficult to develop statewide cost estimates associdtethese
regulations due to the great variability between sites, we can provid@lexastimates
on a site by site basis as well as test the general attainability refgii@tions. Aside
from the testing during the charrettes that were held, that have geseggorted the
attainability of these regulations, the JRA/ WEG study provides a maiedetnalysis
of the regulations. It is our understanding that the study is reviewing achsites
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from low to high imperviousness, residential to commercial, as well as tasting
redevelopment site. It is also our understanding that the testing done to dameesotati
support the assertion that the regulations are technically achievableevelibht the
Board may hear more about this study during the public comments.

The key provisions of this regulation include

1) Establishes that in order to protect the quality of state waters and to control
nonpoint source pollution, a local program shall apply the minimum technical
criteria and statewide standards establishdhi I for stormwater management
associated with land disturbing activitigises 835 — 1316]

NOTE: In general, since 2005 when the Board took over the federal

stormwater permit program, tleerrent water quality technical criteria

for construction activity statewide are as follows:

o Sites between 0 and 15% imperviousness for new development, all
stormwater runoff goes virtually untreated.

o0 New development above the 16% imperviousness threshold requires a
post development pollutant load of .45 Ibs/acres/year Phosphorus.
This is a P-based system.

0 A 10% reduction in the pre-development load is required on
redevelopment sites.

New statewide water quality technical criteria that are beioggsed for

construction activity are as follovjgnes 975 — 1017]

e For new development, a 0.28 Ibs/acre/year phosphorus standard is established.

e On prior developed lands, total phosphorus loads shall be reduced to an
amount at least 20% below the pre-development phosphorus load.

e |f a wasteload allocation for a pollutant has been established in a TMDL and
is assigned to stormwater discharges from a construction activity, control
measures must be implemented to meet the WLA.

e A qualifying local program may establish more stringent standards.

e Compliance with the water quality criteria shall be determined utilihiag t
Virginia Runoff Reduction Method.

e BMPs listed in Table 1 of Part Il or those available on the Virginia
Stormwater BMP Clearinghouse shall be utilized to reduce the phosphorus
load.

e A locality may establish use limitations on specific BMPs (such as welspon
or certain infiltration practices).

We believe that most projects can achieve the required reductions on site.
However, if the water quality technical criteria can not be met on-sitsjteff
controls in part or in whole will be allowed by a qualifying local program in
accordance with a Department-approved comprehensive watershed s@mrmwat
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management plan. Offsite reductions shall be equal to or greater than those
required on the land disturbing sifeines 1024 — 1030 and 1293 — 1311]

If no comprehensive watershed stormwater management plan exists,aha crit

may still be allowed to be met off-site[ifines 1031 — 1046]

e The local program allows for off-site controls;

e The applicant demonstrates to the satisfaction of the local program that offsit
reductions equal to or greater than those that would otherwise be required for
the site are achieved,

e The development’s runoff will not result in flooding or channel erosion
impacts downstream of the site or any off-site treatment area;

e Off-site controls are located within the same Hydrologic Unit Code or the
adjacent downstream Hydrologic Unit Code to the land disturbing site;

e Verification has been received as to the legal right to use the offsite fgroper
and

¢ A maintenance agreement for the stormwater facilities is developed.

If allowed by the qualifying local program, reductions required for a sitelmay
achieved by the payment of a pro-rata fee sufficient to fund improvements
necessary to adequately achieve those reductiones[1312 — 1316]

A local program may also waive the water quality requirements through the

granting of an exception in accordance with Part Il provided[tiags 1637 —

1653 and 1832 — 1833]

e The exception is the minimum necessary to afford relief.

e Reasonable and appropriate conditions are imposed to preserve the intent of
the Act.

e Granting will not confer on the permittee any special privileges denied to
others under similar circumstances.

e The exception requests are not based upon conditions or circumstances that
are self-imposed or self created.

e Economic hardship alone is not sufficient reason to grant an exception.

2) Establishes ifPart [l water quantity criteria to address channel protection and
flood protection. This language clarifies and expands on Minimum Standard 19
in the E&S regulationfLines 1050 — 121Q]

Channel protection shall be achieved through one of the follojlvings 1054 —

1096}

e Stormwater released into a man-made conveyance system from the22-year
hour storm shall be done so without causing erosion of the system.

e Stormwater released into a restored stormwater conveyance system, i
combination with other existing stormwater runoff, shall not exceed the
design of the restored system nor result in instability of the system.
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Stormwater released to a stable natural stormwater conveyance shaliset ¢

the system to become unstable from the one-year 24-hour storm discharge and
it shall provide a peak flow rate from the one-year 24-hour storm that is less
than or equal to the pre-development peak flow rate as ascertained by the
energy balance equation. [Keep a stable stream stable.]

Stormwater released to an unstable natural stormwater conveyance shall
provide a peak flow rate from the one-year 24-hour storm that is less than or
equal to the forested peak flow rate as ascertained by the energy balance
equation. [You improve an unstable streams stability.]

Flood protection shall be achieved through one of the folloyimgs 1097 —
1124}

The post-development peak flow rate from the 10-year 24-hour storm is
confined within a man-made conveyance system.

The post-development peak flow rate from the 10-year 24-hour storm is
confined within a restored stormwater conveyance system.

The post-development peak flow rate from the 10-year 24-hour storm is
confined within a natural stormwater conveyance that currently does not
flood.

The post-development peak flow rate from the 10-year 24-hour storm shall
not exceed the pre-development peak flow rate from the 10-year 24-hour
storm based on forested conditions in a natural stormwater conveyance where
localized flooding exists.

A local program may adopt alternative flood design criteria that achieve
equivalent results.

If either of the following conditions are met, the channel protection and flood
protection criteria do not appfizines 1125 — 1135]

The site’s contributing drainage area is less than or equal to one percent of the
total watershed area draining to the point of discharge.

The development of the site results in an increase in the peak flow rate from
the one-year 24-hour storm that is less than one percent of the existing peak
flow rate from the one-year 24-hour storm generated by the total watershed
area draining to the point of discharge.
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3) Establishes the minimum criteria and ordinance requirements (where ag)licabl
which include but are not limited to administration, plan review, issuance of
coverage under the General Virginia Stormwater Management PrograviiPjVS
Permit for Discharges of Stormwater from Construction Activities, ingpect
enforcement, reporting, and record keeping, for a Board-authorized qualifying
local programPRart 111A ) or for a Board-authorized department-administered
local stormwater management progrdeart Il B ) [Lines 1323 — 1878]

A local program shall provide for the followirigines 1349 — 1372]

o ldentification of the authority(ies) issuing permit coverage, reviewing
plans, approving plans, conducting inspections, and carrying-out
enforcement.

Any technical criteria differing from those set out in the regulations.
Plan submission and approval procedures.

Project inspection and monitoring processes.

Procedures for long-term inspection and maintenance of stormwater
management facilities.

o Enforcement
e An ordinance that incorporates the components outlined above is required.
e Alocal program shall report specified information to the Department.

e Alocal program may require performance bonds or other financial surety.

© O 0O

A local program shall require stormwater management plans that include the

following elementgLines 1373 — 1425]

e Location of points of discharge, receiving waters, pre and post-development

conditions.

Contact information.

Project narrative.

Location and design of stormwater management facilities.

Hydrologic characteristics and structural properties of the soilzaditluring

facility installation.

e Hydrologic and hydraulic computations of the pre and post-development
runoff conditions for the required design storms.

e Calculations verifying compliance with the water quality and quantity
requirements.

e A site map that includes the specified elements.

¢ Plans shall be appropriately signed and sealed by a professional.

The regulation establishes timelines for establishing plan and application
completeness, for plan review and approval, and for plan modifications. It also
establishes applicant notification requiremefiiges 1426 — 1469]

Establishes that coverage under the construction general permit shall be

authorized in accordance with the followifignes 1495 — 1524]
e The applicant must have an approved stormwater management plan.
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e The applicant must have submitted proposed right-of-entry agreements or
easements granted from the owner to the local program for the purposes of
inspection and maintenance of stormwater management facilities asswell
maintenance agreements, including inspection schedules, for such facilitie

e An approved general permit registration statement.

e The required fee form and total fee.

Inspections shall be conducted as follghises 1525 — 1563 and 1654 - 1674]

e The local program or its designee shall inspect the land disturbing activity
during construction.

e At the termination of the project and prior to bond or surety release of the
performance bond or surety, construction record drawings for the permanent
stormwater facilities shall be submitted to the local program.

e The owner of the stormwater management facilities shall conduct inspections
in accordance with the inspection schedule in the recorded maintenance
agreement and shall submit the inspection report to the local program.

e The local program shall develop a Board approved inspection schedule.

Information shall be reported by the local program to the Department onla fisca

year basis by Octobef'annually as follow$Lines 1675 — 1698]

e Information regarding permanent stormwater facilities completed duméng t
fiscal year.

e Number of permitted projects inspected by acreage categories.

e Number and type of enforcement actions taken.

e Number of exceptions granted or denied.

4) Establishes a Schedule of Civil Penalties as guidance for a court asddxyuire
law. [Lines 1587 — 1596]

5) Establishes ifPart Il D_the procedures the Board will utilize in authorizing a
locality to administer a qualifying local program. The application packhgk
include the followingLines 1922 — 1979]

0 The local program ordinance(s);

o A funding and staffing plan based on the projected permitting fees;

0 The policies and procedures, including but not limited to, agreements
with Soil and Water Conservation Districts, adjacent localities, or
other entities, for the administration, plan review, permit issuance,
inspection and enforcement components of the program.

e The department shall operate a program in any locality in which a qualifying
local program has not been adopted in accordance with a Board-approved
schedule.

6) Establishes iPart lll C the criteria the Department will utilize in reviewing a

locality’s administration of a qualifying local program. The review slalbtst
of the following[Lines 1879 — 1921]
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An interview between department staff and the qualifying local program
administrator or his designee;

A review of the local ordinance(s) and other applicable documents;

A review of a subset of the plans approved by the qualifying local program
and consistency of application including exceptions granted;

An accounting of the receipt and of the expenditure of fees received,;

An inspection of regulated activities; and

A review of enforcement actions and an accounting of amounts recovered
through enforcement actions.

7) Makes changes to definitionsart | as follows[Lines 4 — 813]

Deletes unnecessary definitions;

Establishes abbreviations for commonly used terms;

Updates definitions such as “channel”, “development”, “drainage area”,
“flood fringe”, “floodplain”, “floodway”, “impervious cover”, “local
stormwater management program”, “permit-issuing authority”, “pre-
development”, “site”, and “watershed”; and

Adds needed definitions such as “comprehensive stormwater management
plan”, “karst features”, “man-made stormwater conveyance systeatyrai
channel design concepts”, natural stormwater conveyance system”, natural
stream”, “point of discharge”, pollutant discharge”, “prior developed lands”,
“qualifying local program”, “restored stormwater conveyance system”
“runoff characteristics”, “runoff volume”, “site hydrology”, “stable”,
“stormwater conveyance system”, “stormwater management standards”
“unstable”, “Virginia Stormwater Management Handbook”, and “Stormwater

management standards”.

8) Establishes ifPart Xlll_ a statewide fee schedule for stormwater management and
state agency projects and notes that this part establishes the femassesd
the collection and distribution systems for those fgages 1 — 286 in Part XII|
document]

Permit fees were established at a level to allow a local program to cover
stormwater program costs associated with plan review, permit review and
issuance, inspections, enforcement, program administration and oversight, and
travel. Fees also include costs associated with department oversightrfsinctio
and database management.

50% of the fees are due upon application and the remaining 50% at issuance
of coverage.

The fees are split 72% to the local program and 28% to the Department.
Localities may establish lower fees for their program if they can deratsst
their ability to fully and successfully implement a qualifying programa at

lower rate or from a different funding source.

The fees shall be periodically assessed and revised as necessary through
regulatory actions.

Permit fees are established for:
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o Municipal Separate Storm Sewer Systems new coverage (Individual and
General Permit)

o Municipal Separate Storm Sewer Systems major modifications
(Individual)

o Construction activity coverage (Individual and General Permit) (based
on project acreage)

o Construction activity modifications or transfers (Individual and General
Permit) [For those permits that require significant additional
administrative expenses such as additional plan reviews, etc.]

0 MS4 and Construction activity annual permit maintenance fees
(Individual and General Permit) [For those projects that have not been
completed and terminated within a year, allows for recovery in the out
years of expenses associated with inspection, enforcement, etc.]

¢ Allows for an annual increase in fees based on the CPI-U. [Not to exceed 4%
per annum without formal action by the Board.]

Key Questions that the Board will hear today

With the understanding that we are asking you today to advance these proposed
regulations for Administrative review and public comment, we are aware ohbtaveas

of discussion that you may hear more on today from the public and that you received
comments on. While important to be aware of, please remember that we will have
opportunities to make further amendments to this action following the public comment
period and before the Board considers a final set of regulations. With that in mind, the
following concepts are being brought to your attention. Some may suggest that:

1) The calculations and science behind the establishment of the 0.28 new
development and 20% redevelopment water quality standards merits funter
discussion.

e Over the last twenty years, as development has increased in Virginia,
pollution loads in the Chesapeake Bay watershed from stormwater runoff have
increased, while pollution loads from other major sources, such as wastewater
discharges and agriculture, have declined. While the Commonwealth has
spent considerable time, programmatic focus, and expense addressing
nutrients coming from wastewater discharges and agriculture, this regulator
action is one of the first key steps in addressing the increasing impants fr
stormwater.
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Percent of Goal Achieved
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e In order to fulfill our water quality commitments and to address increasing
water quality challenges across the Commonwealth, the regulations include
numeric phosphorus criteria both for new development on undeveloped land
and for redevelopment of existing developed lands.

e The proposed water quality criteria (0.28 Ibs/acre/year new development
standard and the 20% redevelopment standard) were established based on
meeting Virginia’s nutrient reduction requirements under the Chesapeake Bay
Agreement. Water quality standards were established for different sesgment
of the Chesapeake Bay and tributaries. The standards establishedforiteria
dissolved oxygen and water clarity. Modeling conducted by the Chesapeake
Bay Program then analyzed the relationship between total nitrogen and
phosphorus loads delivered to the Bay and the probability and frequency of
attainment with water quality standards. The final annual load target agreed
upon was 175 million pounds of nitrogen and 12.8 million pounds of
phosphorus. Virginia’s portion of this overall load target was set at 51.4
million pounds of nitrogen and 6 million pounds of phosphorus (delivered
load to the Chesapeake Bay from all tributaries).

e To meet these targets, Virginia developed and adopted plans, called Tributary
Strategies, which identify implementation actions necessary to rewaiee
quality impairments in the Chesapeake Bay, including its tidal tributaries
caused by nitrogen, phosphorus and sediment pollution. Additionally,
Virginia developed water quality standards (dissolved oxygen, chlorophyll-a,
and clarity) for the Chesapeake Bay and its tributaries that incorporated the
Chesapeake Bay commitments into the Commonwealth’s regulatory
framework. The plans were devised to achieve nutrient load targets. The
plans allocated nutrient reduction load targets to specific types of discharge
sources such as agriculture, forest, mixed open, point sources, and urban.

e From the Bay model load targets established for these discharge sources,

computations were made utilizing the target loads for non-urban lands to
arrive at an average non-urban load that needs to be met and maintained to
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meet the tributary goals and more importantly to maintain the health of the
Commonwealth’s rivers and the Bay. Should such lands be changed in use
through development, the 0.28 Ibs/acre/year remains a target for the developed
lands so that the Commonwealth’s waters are not degraded.

e From the redevelopment perspective, the estimated 2002 urban load was
compared to the tributary strategy urban load target. Although the
calculations indicated a need for a 44% urban load reduction, not wanting to
create a standard that would deter redevelopment, we reduced the
redevelopment standard to 20% (it is currently 10%).

Reductions Necessary to achieve Virginia
Bay Clean-up Phosphorus Reduction Goals

Reduce current
urban P loads

by 44% by retrofits
& redevelopment

All Other Lands
(Ag, forests, etc.)

Hold P loads to

no more then

0.28 Ibs/ac/yron

“all other” acres even
when developed

e We suggest that the methodologies utilized represent the best data and
modeling available upon which to establish water quality criteria.

2) Why should we establish a statewide water quality standard (based upon Bay
calculations).

e Stormwater quantity and quality is a recognized problem state-wide. rédpai
waters are not just prevalent in the Chesapeake Bay but have been identified
throughout the state. TMDLS have been established on stream segments
throughout the state, including non-Bay watersheds, to address these
impairments. Additionally, studies have reportedly shown that nutrient
loadings to Virginia’s rivers draining to the Ohio and Mississippi basins may
contribute to those basin’s hypoxia episodes. [NOTE: Virginia's land area is
approximately 54% within the Chesapeake Bay watershed and 46% in the
Southern Rivers (SR) waters; 60% of SR drains to the Atlantic Ocean through
North Carolina and 40% to the Ohio River basin.]

¢ While the 0.28 |Ibs/acre/year phosphorus standard was established to meet
specified Bay goals, it was established as the target level necessary t
minimize nutrient impacts on Virginia's aquatic systems and to maintain the
health of the aquatic communities.
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e The 0.28 Ibs/acre/yr phosphorous load addresses the reductions needed by
new development to maintain pre-development phosphorous loads associated
with non-urban land. The end result is “no-net increase” in phosphorous from
new development.

e While urban development may not be as prevalent in the non-Bay portions of
the state, and while many of the impairments in these waters may be coming
from agricultural sources today, this load limit assures that should
development occur in these areas it will not further impact the streams.

e Additionally, stormwater additions to western streams may have eveergreat
impacts due to the greater sensitivity of cold and cool water ecosysteims (suc
as trout streams) to nutrient enrichment, sedimentation, turbidity, and
dissolved oxygen reductions.

e It should be noted that while the target nutrient is phosphorus, the control
measures employed will also remove nitrogen, sediment, and other potential
pollutants associated with stormwater runoff.

e The state-wide adoption of the 0.28 Ibs/acre/yr phosphorous load is an
equitable approach across Virginia jurisdictions so that no locality has a
competitive development advantage over another when it relates to
stormwater requirements.

e Establishment of a statewide standard also simplifies and standardizes
compliance calculations between jurisdictions, thereby facilitating
implementation for both permit applicants and local program administrators.

3) More time is needed to assess the achievability of the water quality and
guantity standards.

e The regulations being recommended to the Board today are only at the
proposed stage and opportunities for further refinement of them exist before
bringing a final set back to the Board for consideration. Soliciting comments
on the regulations from an even broader array of constituents will be more
meaningful once we have a set of Board approved proposed regulations.

¢ Between this meeting and the closure of a 60-day public comment period, the
public will have at least 5-8 months to assess the regulations and to provide
their analyses and comments.

As a point of interest related to assessing the achievability of thesatiegsi DCR has

established and revised several websites to make the materials deemeatynémess
compliance with the standards readily accessible by the public.
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e The specifications for the Best Management Practices necessaryply com
with the regulations are currently available on the Dvafginia Stormwater
BMP Clearinghouse atww.vwrrc.vt.edu/swc The password protection for
the draft site has been removed.

2 Virginia Stormwater BMP Clearinghouse - Microsoft Internet Explorer,

File Edt ‘iew Favortes Tools Help
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¢ DCR has reformatted its policy and regulatory area of its website
(http://www.dcr.virginia.gov/lawregs.shtirtio better manage and direct
information related to these regulatory actions.
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e Virginia Runoff Reduction Method Worksheet is available on DCR’s website
at http://www.dcr.virginia.gov/lawregs.shtmi

Look under: Stormwater Parts 1, 2, 3 & 13 button

In: Runoff Reduction Method

Select: Virginia Runoff Reduction Method Worksheet
http://www.dcr.virginia.gov/Ir2f.shtmi

B3 Microsoft Excel - VA_Spreadsheet_Beta_091008.xls =)
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e The Technical Memorandum: The Runoff Reduction Method is available on
DCR’s website ahttp://www.dcr.virginia.gov/lawregs.shtml

Look under: Stormwater Parts 1, 2, 3 & 13 button
In: Runoff Reduction Method

Select: Technical Memo
http://www.dcr.virginia.gov/Ir2f.shtml

4 http:/fwww.dcr.virginia.gov/documents/stmrunredmethme mo.pdf - Microsoft Internet Explorer [BEE]
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Technical Memorandum:

The Runoff Reduction Method

Developed for the Following Projects:

Extreme BMP Makeover - Enhancing Nutrient Removal Performance for the
Next Generation of Urban Stormwater BMPs in the James River Basin

Virginia Stormwater Regulations & Handbook Technical Assistance
Funding Provided By:

National Fish & Wildlife Foundation
Virginia Department of Conservation & Recreation

April 18, 2008

David Hirschman and Kelly Collins Tom Schueler
Center for Watershed Protection, Inc. Chesapeake Stormwater
Network
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e Technical Bulletin No. 1 on Stream Channel Erosion Control, that is also
referenced in the regulations, is available on DCR’s website at
http://www.dcr.virginia.gov/soil & water/stormwat.shtml

® Technical Bulletin #1.pdf - Adobe Reader
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= & S F[1re @& ® [ow |- o FH
]

Technical Bulletin No. 1
Virginia Department of Conservation and Recreation - Stream Channel Erosion Control

Virginia Department of Conservation and Recreation

Stormwater Management & Erosion and Sediment Control Program
Stream Channel Erosion Control Policy Guidance

The Virginia Department of Conservation and Recreation (Departient) is responsible for the successful
implementationand enforcement of Virginia’s Stormwater Management (SWM) Regulations (4VAC3-
20-81) and the Erosion and Sediment Control (ESC) Regulations (4VAC50-30-40.19). These
regulations are consistent with one another in that they both require that: ‘Properries and receiving
waterwavs downstreamn of any land development project shall be protected from erosion and
damage due to increases in volume, velocitv, and peak flow rate of stormwater runoff . . . in
accordance with . . . mininmun design standards as defined m Minmmum Standard 19 (MS-19) of the
ESC Regulations, or alternate design standards as defimed m the SWM Regulations. The design standards
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4) The fees do not include the costs for future BMP inspections and
maintenance (after project termination)

e When establishing the fees, the Department did consider whether or not to add
a long-term BMP inspection and maintenance component to the fee
regulations. While recognizing the importance of BMP inspections and
maintenance, the Department is not recommending adding this additional cost
to the permit fees being paid by the development community.

e Under the provisions of law, a locality may establish utility service fees to
address maintenance and inspection of BMPs in accordance with § 15.2-2114.
Regulation of stormwater.

o0 A. Any locality, by ordinance, may adopt a stormwater control
program consistent with Article 1.1 (8 10.1-603.1 et seq.) of Chapter 6
of Title 10.1, or any other state or federal regulation, by establishing a
utility or enacting a system of service charges. Income derived from
these charges shall be dedicated special revenue and may be used only
to pay or recover costs for the following:

= 4, Facility maintenance, including the maintenance of dams,
whether publicly or privately owned, that serve to control the
stormwater; however, prior to adoption of any ordinance
pursuant to this section related to the maintenance of privately
owned dams, a locality shall comply with the notice provisions
of § 15.2-1427 and hold a public hearing;

= 5. Monitoring of stormwater control devices;
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5) The fees that have been established are too high (or too low).

e Today’s existing fees are those minimal fees that came over from DEQ in
2005 that were essentially only processing fees. These fees have been
amended in this regulatory action as they are insufficient for the operation
of a local program and for necessary program oversight.

e Perthe Code, the fees need to be set at level sufficient to cover expenses
associated with all portions of the administration of the Commonwealth’s
stormwater management permit program. Those that are being
recommended are conservative.

e A number of localities wanted to make sure the state set a fee that would
allow then to adequately administer a local program. As such, we were
very careful to establish permit fees that appropriately covered the costs of
the key elements of administering a stormwater program; plan review,
permit review and issuance, inspections, enforcement, program
administration and oversight, and travel. The permit fee also includes
costs associated with department oversight functions and database
management.

e The construction fees are based on the area being disturbed.
Administrative expenses routinely increase with the size of the project.
When the higher fees are put on a per lot basis, they do not result in a large
increase per lot. Such increases will most likely be passed on to the
consumer as part of doing business.

e The annual maintenance fees have been established to allow local
programs to recoup inspection and enforcement expenses for a project that
has not been completed and terminated within the first year. Additionally,
modification fees are added to allow a local program to recover expenses
associated with significant plan modifications that require review.

e The CPI-U annual increase was added as several localities suggested a
mechanism was needed to ensure that fees keep pace with the costs of
doing business.

6) The 28% of the fees for DCR’s program oversight was set based on incorrect
permit numbers.

e DCR'’s estimated revenue to cover its program oversight responsibdities i
based on a future estimate of 3,000 permit coverages being issued per
year. This was based on our current data: FY2006 = 2678 permits;
FY2007 = 2707 permits; and FY08 = 2513 permits.
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e It has been suggested that DCR’s numbers under-estimate the true number
of projects on-going in the jurisdictions and that information being
provided by localities to the Department regarding erosion and sediment
control projects might be utilized to arrive at a more refined number. The
endpoint of this discussion is that if DCR has under-estimated the true
number of revenue producing activities, that it will be collecting more
money than necessary to mange its estimated oversight needs. If this is
true, than DCR could reduce the fees and its percentage of the total
amount collected.

e As DCR’s sole source of funding to administer the Commonwealth’s
stormwater management program comes exclusively from fee revenue, we
want to make absolutely sure that we establish the fees appropriately and
thus currently have based it on know permits.

e However, based on the preliminary analysis in the economic study
between general permit coverages issued by DCR and reported land
disturbing projects of size in Chesapeake Bay Act localities, there is
evidence that DCR may only be seeing about 41% of the projects
requiring permits. However, the under-estimating appears to be primarily
from the smaller (probably < 1 acre) projects that have much lower fees
and that therefore generate much less revenue.

e Understanding the importance of this issue, the Department will further
research this element during the public comment period and recommend to
the Board further fee regulation revisions in the final version should it be
determined to be appropriate.

Again, in closing, | strongly hope/ recommend that the Board will support the
Department’s recommendations and approve the Part I, Il, and Il andrthdIPa
proposed regulations and authorize their filing for review by the Admintratid for
public comment.

Prior to public comment, | would now like to provide David Hirshman from the Center
for Watershed Protection an opportunity to brief you on the results and products of our
contract with them. DCR hired the Center for Watershed Protection toalesea

scientific rationale for the establishment of the regulatory aiitand to help us build the
necessary tools to comply with the standards set out in the regulation. This itlckides
spreadsheet as well as the BMP standards and specs. Additionally, CWP has been a
major partner in the charrettes. As these tools are an important component of the
regulations, we wanted to provide an opportunity for the Board to be briefed on this
element of the regulations.

REVISED: 11/24/2008 9:30:58 AM



Virginia Soil and Water Conservation Board
Wednesday, September 24 and Thursday, Septemia8085
Page 31 of 108

Following David’s overview, | will turn it back to you Madame Chairman for public
comment and for discussion and consideration of the motions for Parts I, I, and Ill and a
separate one for Part XllI that are included on the last two pages of this document.

Chairman Campbell thanked Mr. Dowling for his presentation.

Mr. Maroon said that the action taken by the Board would be to authorize a set of draft
regulations to begin the process of public comment and review. He said thattioral a
would not be taken by the Board until late 2009.

Mr. Maroon said that these draft regulations had been thoroughly vetted and thasthis wa
one of the most intensive environmental regulatory actions in the Commonwealth.

Mr. Hirschman gave the following presentation.

Proposed Virginia Stormwater Management Regulations: Water Quality
Criteria &Compliance

David J. Hirschman

Program Director for Stormwater

Center for Watershed Protection

CWP Role

Scientific Foundation & Regulatory Tools
e Update Stormwater Quality & BMP Research
e Develop Stormwater Quality Approach
0 Methods & Computations
0 Structural & Site Design BMPs
o Assistance with BMP Specifications
e Assist with ASCE/DCR Charettes

A New Stormwater Approach: Major Themes

Site Load Standard — 0.28 pounds/acre/year for Total Phosphorus
More options for stormwater practices and overall site design
Treating impervious cover + managed turf to better control nutrients
Stormwater BMP planning & compliance spreadsheet

DCR/ASCE design charettes

arwnpE
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What is proposed

e Total phosphorus
(TP) as keystone

e Most sites meet
average land cover
condition (0.45
Ibs/acrelyear)

e Doesn't apply to
much of state

2. Stormwater BMP Choices

What we do now

TP basis for
compliance; Total
Nitrogen also
calculated

Load limit tied to
Tributary
Strategy goals =
0.28 Ibs/acrel/year
(TP)

State-wide
application

What is proposed

e BMP options
from Regulations
& Blue Book

Runoff Reduction (RR)

Site design &
conventional
BMPs in
Handbook &
Clearinghouse,
supported by
spreadsheet
BMP
performance =
Runoff reduction
+ Pollutant
removal

Use of “treatment
train”

Runoff Reduction is defined as the total volume reduced through canopy
interception, soil infiltration, evaporation, rainfall harvesting, engineered
infiltration, extended filtration or evapotranspiration at small sites.

BMPs: Level 1 & 2 BMP Designs

Level 1: good, standard design

Level 2: enhanced design to boost nutrient removal
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3. Treating Impervious Cover & Managed Turf Areas
What we do now What is proposed
e Nutrient loads based e Nutrient loads &
on impervious cover treatment volume
based on

impervious cover
+ managed turf

e Incentives to
preserve forest

cover
4, Spreadsheet Compliance Tool
What we do now What is proposed

e Variable between e Somewhat uniform
localities - most use use of spreadsheet
Blue Book method tool

5. ASCE/DCR Design Charettes

Five “round 1” workshops
Addressed comments/suggestions
Two “round 2” workshops
Over 300 participants

o Design consultants
Local gov't
State & Federal government
Environmental
Academic
Vendors

o 0O O0OO0Oo

Take Home Points

e Method supported by better science; incorporates runoff reduction

e Broader menu of available BMPs

e Incentives for site design that protects water quality — presenoefderest

& reduce disturbed soils

e Targeted to water quality goals
At the conclusion of Mr. Hirschman’s remarks, Mr. Dowling said that the Board had the
Department recommendations regarding the two regulatory actions. He s thiaff
request was for the Board to approve the regulations moving forward.

Ms. Campbell called for a short break before commencing with public comment.
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Following the break, Ms. Campbell called for public comment.

Public Comment

Chairman Campbell opened the floor for public comment.

Andy Rowley
Planner, Arlington County Department of Environmental Services

Thank you for the opportunity to comment on these proposed regulations. We appreciate
all the hard work put in by DCR staff and all of the TAC members on our behalf. |

would like to comment on two aspects of the technical criteria that have raistiogie

in Arlington.

The first comment is that the design criteria for the BMPs in the proptessethg house

have not been available for review. As a consequence, we have not been able to evaluate
the effectiveness, the potential cost, and the feasibility of achievirggdirewater goals

as they apply to urban in-fill development and re-development.

The second comment is that it is unclear how these regulations will apply to re-
development. Arlington County is a small county of approximately 26 square mires wit
an existing 40% impervious area. Development in Arlington is chiefly in-fill and r
development and is typically for single parcels of less than half anradtiEften less

than an eighth of an acre.

While the proposed regulations allow local programs to do pollutant removal off-site,
they do seem to heavily favor dealing with stormwater quantity increases tlardegvy
emphasis on infiltration into the ground. This creates the following challenges:

1. Arlington has a high percentage of soils that do not easily allow for itiblra
we have lots of clay. We already have problems with springs appearing in paved
roadways or on adjacent parcels; an increased reliance on infiltration teittteal
stormwater will exacerbate those problems.

2. The use of underdrains would seem a simple solution, and | expect that some sites
will have underdrains outfalling to storm sewers; however, not all sites have
access to storm drains. The 100-mile difference between the number of miles of
sanitary sewer (approximately 465 miles) and the number of storm sewer
(approximately 366 miles) begins to illustrate the scale of this problem.

Since Arlington is already developed, management of stormwater treabeggend

simple drainage of individual parcels cannot be easily coordinated with off-site
stormwater systems, as is often the case for large developments. With rappetyxi
35,000 parcels in Arlington, the number of facilities that would require inspection and
potential enforcement actions could quickly become unwieldy.
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Since we have been unable to evaluate the effectiveness, feasibhiéyamsts of the
BMPs in the proposed clearing house, and since it is unclear how the regulations will
apply to in-fill and re-development, we respectfully request that thenvaroil and
Water Conservation Board defer advertising part Il of these regulatiohthentimpact
can be fully understood and evaluated. Thank you.

Michael Flagg, Hanover County

Good morning members of the Board. | very much appreciate the opportunity to be
before you and as with others, | would certainly like to acknowledge all of the hded wor
of all those involved. Endless hours of volunteer time as well as numerous professionals
have been invested in this program. At this point I'm passing around a letter that we
completed yesterday about the analysis of the Chesapeake Bay for Hanovgr(€ount

copy of that letter is available from DCR).

Many of the numbers that were put forward were put forward as specifenpeges and
science, but I'm here to submit to you that there is great variability ia thesbers. I'd

also point you to a scientific technical advisory committee, a fact stadgdsy the
Chesapeake Bay program. There’s a lot that we know, but also a lot that we don’t know.
As implementers at the local level, | would submit to you that you have a tremendous
amount of technical expertise in the Commonwealth that is not comfortable with the
technical criteria and what the ramifications will be.

Because of the lack of published information, we would submit to you that it is
reasonable to move forward with many components of the regulations, however, the
technical standards should not be moved forward at this time. | also point you back to
your high school days and your days in college. All of us are required to study history
and sociology as a part of a technical program. This is so that we don't losktisée
larger program when we move forward.

If you cannot establish trust in your community, you cannot move forward with
implementing regulations in the absence of a policing authority. Until thaigrus
established you can’t move forward without being in a position to police. And | submit
to you if we move forward on an unsteady footing, this will be inevitably bad for
conservation.

I've spend the majority of my career working in conservation in this state atakthe

think |1 want to see is DCR move forward to implement programs, that quite frankly they
have yet to do in local governments and see them fail because of the uncertaiaty in t
application of the technical requirements.

Lastly, | would remind you that in our role as local government officials wehsee t

effects of unintended consequences. Currently in Hanover County, we’re experiencing
because of the tightness and restriction in a suburban area, we're seeigpnhcre

pressure on our rural land because of the lower cost to go out and develop those large lots
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than to compact and contiguously develop in an urban area. These rules have great
potential to create urban sprawl and to have exactly the affect we duort't w

Ingrid Stenbjorn, Town of Ashland

First of all I'd like to reiterate that we do appreciate all the work that w¢o the
development of these regulations. | also would like to say that the Town of Ashland
concurs with the other concerns that other local governments have regheding t
regulations. We’re concerned with the Board allowing these to move forward.

Our particular concerns are the outstanding technical issues and the economic
considerations that still need to be resolved. We would like to have that developed more
before we would move forward with the development of the regs.

John Tippett, Friends of the Rappahannock

Good morning, my name is John Tippett and I'm the Executive Director of the Friends of
the Rappahannock, a river conservation group based in Fredericksburg. | appreciate the
opportunity to share our comments with you this morning. I've been serving as an active
member of the Technical Advisory Committee for these regulations, both forsthenid
second NOIRAs, and this includes serving on the water quantity subcommittee.

| want to express our organization’s strong support for advancing this language to the
public comment phase. The process that has gone into developing these standards is
unprecedented in its depth and its vigor. There is a scientific basis in Visdiiitary
strategies and this is significantly firmer than the scientificsfasiprior standards.

| want to focus specifically on the water quantity standards. This is an absdloé c
component for the regulations because of the rapidly growing urban runoff and the
degradation of our streams and downstream resources. Current regulations haee focus
on controlling runoff rate, while they overlooked the critical role of excess runoff
volume.

Under current regulations, water that was absorbed into the ground before @ssite w
developed was still delivered directly to the stream. The increased quamtityotf

over time exerts greater energy on our stream banks resulting in increzsied.eflhe
proposed regulations address this issue through the use of a concept called energy
balance. Simply put, it seeks to keep the energy exerted on the stream bank for both pre
and post development conditions the same. The science is straightforwardunEriad

this approach on a variety of sites, conducted by Williamsburg Environmental Group
show that the approach is achievable both technically and economically.

It will cost more. We know that because we’ve seen similar measures iriqplaegeral

years in municipalities like Stafford County that have gone above and beyond #r curr
state regulations. But we also see that these costs are not exorbitaneasaslity the
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fact that development in Stafford County continues to move forward and the cost of
stormwater is a cost of doing business.

| would also note that by implementing these regulations statewide, it tbegitaying
field, so that development in Virginia localities is subject to the same dostsuld also
note that these costs are ultimately borne by the consumers and if they do not pay up
front for the prevention of these costs, they still pay these costs, in artifiema. That
includes the cost of seafood, the loss of jobs and recreational opportunities.

| do want to directly address the concerns expressed about the inadequatel technica
assessment in the development process. We are breaking new ground here ecause th
level of impairment in our streams requires it. And as we advance the stateaof

there are always going to be some questions. | would just say that we haiseexbe

due diligence. Thank you.

Barrett Hardiman, Home Builders Association of Virginia

Good morning Madame Chairman, members of the Board. | appreciate the opportunity
to speak before you today. I'm here on behalf of the Home Builders Association of
Virginia.

You've heard mentioned several times today that this is the first bite of the agplea

in the pursuant process we would have the opportunity to amend the regulations. What
that tells me is that even after several years of the process oftmaogh this and

vetting it, we're not there yet. We still have product that many of the toolsedetoe
assess it and to evaluate it were not available until recently and some of ¢hstith aot
available. Until we have those tools, until we're able to really go through ame figit

what this regulation can do, | would urge you not to put forward Part I, the telchnica
standards of the regulations.

Furthermore, to change from the current regulations to an effluent standaral jsvhic
what 0.28 is, is a major policy change in Virginia. It's a major policy chamgny part
of the Country, in fact EPA was contemplating it and decided to put that decision off
until the next regulatory process that they go through.

| don’t believe that the 0.28 standard is appropriate, even in the Chesapeake Bay
Watershed, as you've heard that’s only 50% of the state. These guidelin@&eavilito
account every part of the state, every watershed and individual unique aspeas$® of t
waters. If you look at historic development patterns and the amount of land being
converted from forested to development or agriculture development, you'll find that the
0.28 actually goes far beyond what's needed to meet the tributary strategies

Furthermore, the water quantity standards are quite possibly the most egregiofis pa
these regulations. These will be the most difficult to comply with partiguraa
redevelopment situation where you may be returning a developed site to edfouestft
condition. If you’'ve got an unstable stream that you're discharging to in an udzaitsa
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going to be very difficult to require additional land and excessive cost to be abterto r
that to a forested runoff situation.

Finally there’'s been some discussion about the costs. There are going to dethcre

costs. We're talking about an industry now that is struggling with trying to posk t

costs to the end user. In our business, the second most expensive part of a new house that
we’re building, after the purchase of the land, is stormwater managentetts diready

the second most expensive part and we’re looking at increasing those costs and

increasing those costs to the end user. A lot of projects are not going to be eatigomi
feasible. When you get into specifically redevelopment and infill developnieci vs

what we’re trying to encourage, you're looking at increasing costs expdheatid

particularly on smaller parcel projects. Large parcel projectdwiid little bit easier, but

on the smaller parcels there will be severe ramifications.

Again | would encourage you to hold back on Part Il. Let us do some more research and
evaluation of the possible effects.

Tyler Craddock, Virginia Chamber of Commerce

Madame Chairman, members of the committee, | represent the Virginia Qhaimbe
Commerce. In order to complete in a global marketplace the private seetts to be
able to develop commercial and industrial sites with neaffloydable housing choices in
a timely, cost effective manner that does not impose burdensome unnecessatypnsgul
on the business community. After all, those commercial industrial sites arefbbs a
those homes are where those workers go at night.

We question imposing this regulation on the business community in the current economic
climate. We do acknowledge to you that, if this is to be done, we need to do it right. If
we do this wrong it will cripple the economic development efforts of localitiessa the
Commonwealth.

There are both technical questions that have been mentioned and the implication of bad
policy if you move forward with certain parts of this. We would urge you, like other
speakers have, to hold back on Part Il. We are concerned about the 0.28. Yes, this is
derived from the Chesapeake Bay Tributary Strategies, but there glteylgnestions

about even its appropriateness there much less on a statewide level. Whyjectloft t
standard would be a job killer in any community, it would be especially bad for places
like Southside and Southwest Virginia. A community like Henry County has already
been hit very hard by job loss.

We're just as concerned about the 20% reduction of redevelopment. Current egislati
policy in Virginia is to foster and promote redevelopment and infill development.nGive
that, and given current industry costs, to us it seems illogical that you wonidonze
raising the standard for redevelopment at all, let alone doubling it.
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Finally we share concern about the proposed quantity regulations and how degain s
will be able to comply with those especially smaller infill redevelopmiéss.s

Again we would urge you to first of all not to consider any regulation on business in the
current economic climate. But if you do go forward, please take the time taigét.i

This regulation, at least Part Il of it, in our opinion is not ready for primedimleve

would urge you to send it back to staff with a directive to bring forth a proposal that
answers those technical questions that have been raised and that doesn’t propose onerous
new regulations on economic interests in the Commonwealth.

Michelle Brickner, Fairfax County

Hello Madam Chairman, Members of the Board. | want to thank you for the opportunity
to speak before you today. | want to preface my remarks by talking abdakFair
County’s commitment to environmental excellence. Our Board has createcugdals
provided funding so we share obviously the goals of improving water quality throughout
the state.

However, | must reiterate, with some of my compatriots from the TAC, the cancer
about the status of the technical criteria, the lateness of which we wete edateive
some of the components of it as well as the lack of testing. | went to aelpasetast
week but there just hasn’t been ample opportunity to digest, consider, or test the infill
implications and the development implications of the proposed amendments.

Also | wanted to mention some issues about sustainability. I’'m an endibeéeve

almost anything can be engineered. But with the charette that | went thea@mail you
received from Joe Wilder in Frederick, you can see some of the implicationdimgga

the number of facilities that are going to be required to meet this and that Iges a hu
impact on localities with regard to long term ordinance enforcement and iogpethat

is, as David acknowledged, an unfunded burden that is being placed on us. And as Mike
Flagg mentioned, | don’t know if the community is really prepared for that sort of
onslaught of expense and resources that it is going to take to accomplish all of that.

Finally, | want to make a couple of comments about the fees. We are part ofitire fact
that doesn't find it sufficient to run our program. Right now we charge well over a
thousand dollars per facility for review, several hundred dollars for inspection. With
these new fees that are supposed to cover that we won’t be recouping whaetti@ge g
today for those sorts of activities.

Also, | wanted to mention the fact that the 20% being applied everywhere | would put
forth to you that the amount of effort that the state is going to have to put into ovgrseei
the various programs that are run by the localities will not increase ot dragortion ot
the number of permits. Somewhere in there it's going to plateau and | do advocate
putting a cap on the dollar amount that should be submitted to the state.
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Finally, | just want to encourage you to support VAMSA’s recommendations. There has
been a lot of local jurisdiction participation in this TAC, and there is a lot off loca
jurisdiction concern. | hope that you will take that under advisement and | hopellyou wi
support VAMSA'’s recommendation. Thank you.

Jeff Perry, Henrico County

Good morning. I'm a TAC member and cosignatory of the letter that VAMSA sent to the
Board stating our position. | would like to thank you for the opportunity to be before the
Board today. I'd like to thank DCR staff as well as the Center for Watershexttiynt

As a representative of a local government | continue to have seveoalssesncerns
focused on the regulations. | believe what you have heard today is thaetndséions
as proposed are not ready to move forward.

The technical criteria presented in the regulations has not been adequegdlpneshow
this criteria impact redevelopment sites has not been tested at all. And how the 20%
redevelopment standard was established was truly mind boggling.

We still have not seen the BMP handbook. Unfortunately the TAC has not seen nor
reviewed the economic analysis to determine how many millions or hundredsiohsnill
of dollars these proposed regulatory changes will cost. Even without the economic

analysis, we know the impacts on local government will be significant.

We do know that with these proposed regulations, the amount of BMPs will grow
significantly. Currently we have over 1,000 BMPs in Henrico County. However, under
this proposed regulation that number could easily have been 5,000. The inspection and
maintenance costs of these facilities will be extremely large not taanehé impact on

our citizens and our homeowners’ associations.

| remain very concerned that we are moving forward with a regulation that hasemot
tested and is missing many important parts. | am equally concerned thejutagion is

not based on solid footing and that the TAC members have repeatedly asked forcscientif
basis for much of the technical criteria with much less than a satisfaetpgnse.

Before closing | would like to bring the Board’s attention to one final arearafern and
that is the proposed stormwater fees. Henrico County remains extremelynechaed
dismayed that DCR is proposing to keep 28% of the money collected for VSMP permits.

With me today, | have a printout of actual projects for the year 2007 as well as the
number of builder’s permits for that year. We are projecting that in 2007 we would have
collected $974,000 in fees, of which $272,000 would go to DCR for oversight purposes.
We do not think that Henrico County needs $272,000 worth of oversight. We continue to
feel that this money is better spent in the field where the real work is beoplcshed.

It is my understanding that DCR is proposing 54 new positions for this program with a
third of these positions being targeted for the oversight of localities witerturr
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programs, essentially the Tidewater area. Currently DCR’s Chésapag Local
Assistance program provides oversight to those same Tidewater arefigewith
individuals. My understanding is that DCR will not be overseeing individual prdjatts
the money that is collected will provide general oversight of local progranesar§Vv
requesting that a cap be placed on the amount of money that DCR can receive for
oversight from local governments.

Thank you.
Ted Miller

Good afternoon Madame Chairman and members of the Board. Again thanks to
everybody who has put a lot of time and effort into the process so far. Certamiydl
support the intent of the regulations. | stand before you as a design engineer and a
concerned citizen. | would like to focus on the water quality portion.

As an engineer I'm tasked with solving a problem. | ask a couple of questions. What's
the source? How am | going to attack the problem as efficiently as | canfa I\'db& at

the water quality issues that we have in the State of Virginia, and spligifice Bay and

the sources of pollution; agriculture is 50%, point source discharge is 22%, and urban
areas are 14%.

These regulations apply to new development, which is a fraction of the 14%. We're
talking about less than one percent probably in terms of source of pollutant and the
pollutants in the Bay.

Personally as a consultant it helps me, my fees are going to go up. I'mgobiegefit,
but | don’t think that'’s fair.

| would ask that you defer the approval of the technical regulations and aldeItd li

see more flexibility for localities. Governor Kaine this afternoon is gtorige at an

Algae to Biodiesel pilot project to advance alternative fuel production aedrots

There are some groups in Florida that harvest algae. They say they can remove a pound
of phosphorus for $25 per pound. In our design charettes, we had a commercial site,
three quarters of an acre that produced one pound per year of phosphorus. We're trying
to mitigate that to maybe a half a pound. So we're spending tens of thousands of dollars
to mitigate half a pound, meanwhile we’ve got the technology to remove those pollutants
for $25 a pound. Somewhere there is a major disconnect here and it seems like moving
forward with these regulations would be a mistake.

Roy Mills, VDOT
Good morning Madame Chairman, members of the Board. | have been a member of both
stormwater TACs, a member of the construction permit TAC, and a member of the BM

Clearing House and the stormwater handbook committee. | have been to just about all
meetings that have occurred.
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Being a member of those committees, I've begun to see how the pieces wogjéfther.

| want to commend DCR staff for the efforts of an almost impossible taskth@se with
two sides of the table with the environmental community on one side and the
development community regulators on the other. To their credit they kept their
composure and produced the document you have before you.

Was it the consensus of the committee? Probably not. Was everyone happy? lYefinite
not. Can we live with it? Probably only time will tell.

As you heard there are questions about the numbers, the 0.28 Ibs for new development
and the numbers for redevelopment. Are they the right numbers? Are they achievable
using current technologies? Again, only time will tell. We had the charatfedooked

at them on some specific site areas and were able to get the numbers to wodairBut a
what happens when you have a lot more sites and facilities like you would under the
regulations.

We did have some problems with the linear projects and getting the numbers to work on
those. | believe we’ll end up doing offsite mitigation for those type of projecthanibt
allowed by the regulations.

We could design the best facilities and build the best facilities but the kdyofdras is
the maintenance issue. It is the weak link in the chain.

| think there are two keys to the test in getting these regulations to move foivitstd.

we need to be able to support the numbers with logical documentation. This was a big
issue of the TAC that I'm sure will surface again and again as we go lthttoeigeview
process. Secondly the regulations need to have flexibility built into the program.
Whatever the final product, we need to be able to revisit that at sometimetatier a

period of implementation. We need to be able to go back and tweak the numbers or the
process without having to go through another three or four year process that we’'ve done
currently.

Over the last few years, VDOT has enjoyed a good working relationsiib@R staff
and we certainly hope to continue that, whatever ends up being the final product.

Mike Gerel, Chesapeake Bay Foundation

Good morning. Thank you for the opportunity to speak to you today. | also served on
the advisory committee to help draft the proposal. On behalf of the nearly 70,000
members in Virginia, I'm here to offer CBF’s strong support for moving the proposal
forward for public comment. CBF commends DCR’s unparalleled effort applithe t
development of this proposal over the last three years. I'm confident thatdfeusg
public vetting that has already concluded surpasses any environmental action in the
Commonwealth of Virginia.
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Virginia’'s economy and citizens are suffering from our collectivieifaito reduce water
pollution in the entire Bay and over the 10,000 miles of stream tributaries that are
impaired. There are diminished oyster and blue crab populations.

As we near Governor Kaine’s Year of Energy and the Environment, CBF believes that
the Commonwealth can and must do more to address stormwater pollution.

Mr. Gerel said there were three broad reasons to support the regulations.

1) The proposed technical criteria offer notable improvements. He said the 0.28 number
had been in the proposed regulations since early 2007. The regulations apply better
science to sites.

2) The proposed enhancements will ease implementation. The regulations apply the
latest stormwater research.

3) While their may be cost increases, they are appropriate, reasonahlestidied. The
costs of compliance pale in comparison to the cost of inaction.

Bill Street, James River Association
Mr. Street presented the following testimony.

Chairwoman Campbell and members of the Soil and Water Conservation Board, thank
you for the opportunity to speak to you on the very important issues before you today.
My name is Bill Street and | am the Executive Director of the James Rsg®ciation, a
conservation organization dedicated to restoring and protecting the James Rowver for
thirty years. On behalf of our members and supporters, | strongly supporuleions
proposed by the Department of Conservation and Recreation and respectfullyyeques

to approve these regulations in order to move them to the next step in the administrative
process.

| have been involved in the development of these regulations since the initial Notice of
Intended Regulatory Action issued on November 1, 2005. | served on the first and
second Technical Advisory Committees and participated in nearly every onenubribe

than 30 TAC meetings as well as numerous subcommittee meetings, technical
workgroups, and design charettes. | would like to commend DCR staff on the
unprecedented level of effort that has been put forth in developing these regulations and
the numerous supporting methodologies and materials.

Growing Threat of Urban Stormwater Pollution

Urban stormwater pollution is a growing threat to the health of the JamesaR/éne
rest of Virginia’'s waters. This is demonstrated by the title of the 2007 EneduReport
by the U.S. Environmental Protection Agency Office of Inspector Gerzeaklopment
Growth Outpacing Progress in Watershed Efforts to Restore Chesapeaké@lidays
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made even more clear in the U.S. Environmental Protection Agency Chesapeake Bay
Program 200TChesapeake Bay Health and Restoration Assesswiaint) showed that

while progress has been made on each of the other 20 factors tracked in the Chesapeake
Bay restoration effort, urban stormwater pollution has increased significdntly

Virginia, pollution from wastewater discharges and agricultural havengectiver the

past twenty years, but urban stormwater pollution is going in the wrong direction and

now accounts for over 20 percent of Virginia’s nitrogen and phosphorus pollution to the
Chesapeake Bay.

We must address the upward trend of urban stormwater pollution in order to fulfill
Virginia’s commitments to water quality and safeguard its waterwayfsitiore
generations. Starting with the Commonwealth’s Constitution and extending to its
stormwater and water quality laws to its participation in the regiones&peake Bay
Agreements, Virginia has committed to clean, healthy waterways. Tlpdatiens will
determine in large part the future health of its critical water ressur€he proposed
regulations are necessary in order to achieve healthy, clean waterwkeyatiihe same
time accommodating future growth.

The impact of not fully addressing this challenge is considerable. The Jarags R
America’s Founding River, has played an integral role in the development of ¥irgini
and today that critical role continues as a primary source of drinking watillions

for Virginians, and an asset for commercial and industrial facilities,catitbse that
utilize the river as a vital asset to our quality of life that is so imporamirt future
prosperity. Urban stormwater, if left unaddressed, will undermine the value of this
shared resource and diminish the public’s well being.

The plight of Virginia’s watermen demonstrates the very real economimarad s
impacts of degraded water quality. Today’s headlines announce that the Cke&pea
blue crab has been declared a disaster by the federal government. Thigiardue t
ecological failure caused by pollution and degraded water quality.

Proposed Regulations are a Crucial Step in Addressing Urban StormwatepRolluti

The regulations before you today represent the culmination of much analysis;hiese
thought and discussion. The result is a strong set of regulations that makeasignif
advances in addressing the impacts of stormwater pollution.

e The water quality criteria for new development (0.28 pounds of total phosphorus
per acre) will help Virginia meet and maintain water quality standards/sbe
Commonwealth. By ensuring that new development achieves a no net increase
above the average undeveloped land under Virginia’s tributary strategies, the
Commonwealth will be able to have a healthy Chesapeake Bay and accommodate
future growth.

e The pollution reductions required in re-development projects will make
significant reductions from existing development without discouraging re-
development.
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e The water quantity criteria provide protection to local receiving streachs a
creeks to prevent damage to downstream environments and property from
flooding and erosion.

e The regulations incorporate the considerable advances made in stormwater
science and management over the past ten to twenty years. In particylar, the
give a more accurate accounting of the pollution loads and runoff associated with
different land covers such as lawns and disturbed soil areas that are noteaddress
at all in the current regulations.

e The regulations provide a sound approach to utilize low impact development
practices while not requiring or imposing them in situations where they are not
appropriate.

While the proposed regulations are an important improvement over the current
regulations and JRA supports their approval, they do represent a compromise between
competing interests. A number of issues that affect water quality havedoeeved or
weakened:
e Nitrogen, which is one of the most critical pollutants affecting the Chesapeake
Bay, has been removed as a regulated pollutant.
e The water quality criteria for re-development are less than half of winaeded
to meet Virginia’s Tributary Strategy reductions.

Analysis Re-affirms that Requlations are Workable and Attainable

In an effort to contribute to the understanding of the implementation of the proposed
regulations, JRA contracted with Williamsburg Environmental Group to apply the new
regulations and associated methodology to a number of real world examples development
projects. WEG had extensive experience in water resources engineeringigncdd
construction of stormwater management plans. JRA has contracted with WEG to
examine six types of development projects:

Highly Impervious — new Development site (70% IC)
Highly Impervious — Redevelopment site (70% IC)
Big Box Site — 60%+ IC (25 ac)

High Density Residential (45%CI) — towns/condos
Medium Density Residential (25% IC) — ¥z ac lots
Low Density Residential (12-15% IC) — 1 ac lots

WEG selected sites for which they had the existing site information necéssgply

the new regulations and methodology. For both current and proposed regulatogy, criteri
WEG had determined the water quality and quantity requirements, designealigede
locations, sizing and footprints of necessary stormwater facilities in coaisiheof

actual site conditions and constraints, and calculated budget level costs. At this point,
WEG has completed analysis of four of the development types including several
scenarios for the redevelopment site. Once WEG completes the analysis for the
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remaining two sites and submits a final report, JRA will share the comppete vath
DCR and other interested parties.

The analysis and results produced thus far by WEG have provided several insights and
conclusions:

e The results re-affirm that the proposed rules are technically sound and agtainabl
across a variety of different types of development. For each site completed t
date, the proposed regulations and criteria have been achieved.

¢ In most cases, additional stormwater facilities were required in ordehieva
the new water quality standard, but one site was able to comply solely by re-
designing the existing stormwater facility.

e The results identified some situations where the new regulations did not require
major changes and others where they did. The pollution removal requirements for
high impervious cover sites, such as office parks and big box store developments
did not change significantly and they were offset by improved pollution removal
efficiencies of the stormwater BMPs. Conversely, developments wih éaeas
of lawns and turf, such as medium density residential developments, did have
significantly greater pollution removal requirements. In the caseingdrby
WEG, 65% of the additional pollution removal required by the new regulations
was due to the accounting for pollution loads from turf which were not considered
at all under the current regulations. Only 35% of the additional reductions was
attributable to the change in water quality criteria.

e Clean water is no accident. It will require greater effort and investineatiuce
stormwater pollution. Therefore, the cost of complying with the stronger wa
quality criteria was greater than under current regulations. However, tise case
examined by WEG also demonstrate that:

0 The costs were within the range of what many developers are currently
spending for stormwater.

o Compliance costs are similar to what some localities are alreadyimgqui

o Adjustments to supporting tools and use of off-site options can reduce
costs while still achieving water quality goals.

o0 The results demonstrate that each development site is unique and multiple
factors beyond the stormwater criteria influence the implementation and
cost of stormwater requirements.

Conclusion

Since these regulations were presented to the Soil and Water Conservation Ygzzard a
ago, much work has been completed to respond to the concerns that were expressed at
that time: A new NOIRA, refined methodology and tools, new BMP designs, BMP
clearinghouse, water quantity criteria, and many meetings to dissues. It is time to

move these regulations to the next step in the administrative process so that additiona
work and input can be provided to ultimately finalize these critical regulatiamesnkT

you for your time and consideration. JRA stands ready to work with you and other
parties in any way we can.
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Barbara Brumbaugh, City of Chesapeake

Good afternoon Madame Chairman and members of the Board, | appreciate the
opportunity to address you on this issue.

| served on the most recent stormwater TAC and participated as an obsenedirst t

round of TACs. | would like to commend the efforts of the DCR staff and the Center for
Watershed Protection on the difficult task that they had before them. | thirnketldeye

a really good job getting to this point and have come up with an innovative approach to
stormwater management.

At this time, however, we're recommending that you delay advancingdl Bathe
regulations until a few certain actions have taken place.

First, there needs to be comprehensive testing with comparative analygaeiv

criteria vs. the existing criteria, utilizing actual development sitelsding both new
development and redevelopment sites. This would provide the information we need to
evaluate whether the proposed technical criteria are technichlgvable and
economically feasible.

Second, there needs to be a thorough economic analysis of the proposed technical
criteria, including the 0.28 Ibs. of phosphorus and the 20% reduction for redevelopment.
This needs to be available for public review.

Third, we need to see completion of the other components of the regulations, mainly the
stormwater management handbook and the BMP clearinghouse website which would
include the details of the design criteria. Without these actions, we canipevillate

all the impacts of the technical criteria.

So, while nothing’s perfect, we would recommend that you advance Parts I, Klland
of the regulations, but that you delay advancing Part II.

Thank you.
William Johnston, City of Virginia Beach

Good morning. When | arrived here, | had pretty much the same set of comments that
you've heard today. | am also concerned about section II.

This is a stormwater quality regulation. It does not achieve stormwatelydredause
it's not feasible. It cannot be applied.

I've been on the TAC since the beginning. | don’t think I've missed a singlenyedt

both TACs. If someone were to ask me “will this work?” | can’'t answer thdon't
know because we have not seen enough of the real world examples.
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| realize that to improve water quality there is going to be a cost. But th@ogueow
much? We have to know what we’re getting into before we go rushing headlong into
these regulations.

This needs to be sustainable. Requiring a bunch of things on the ground which will not
work in the coastal plain cannot be sustained. Therefore it may look good on paper, but
water quality wise we haven’t improved anything.

| do want to improve water quality. I've got children and grandchildren and bdo w
them to be able to enjoy the same things | have.

There’s a lot of momentum here. My concern with going forward with sectisrhit
momentum will carry it all the way through and we may end up in a situation where we
are going to back track and we have done more harm than good.

| believe DCR fully intends to investigate all of my concerns. But asest the
handbook and the BMP clearinghouse over a year ago and we’re not done. These
regulations will probably be ready to go in little over a year. I’'m worrietriagbe this
is a bigger job than we've been expecting. That is my biggest concern.

We just need to make sure we’'re doing the right thing, not just doing things right. We
need to make sure that what we do will work.

Larry Land, Virginia Association of Counties

Thank you very much for hearing from us today. | not an engineer or one of those who
works on stormwater issues on a day to day basis, but | do understand the major impacts
that this is going to have on local governments. | appreciate the importance of the
decisions you are going to be making over these regulations. | have dtteede

meeting of the TAC that | possibly could because of the impact this will have o loca
governments. Those whom you have heard from today from the local governments who
are members of the TAC, care no less about the environmental protection and water
quality than many of those whom you have heard saying that all the regulatiodgigc

Part Il should be advance. These are people that have gone into this profession because
of their interest in environmental quality.

We discussed these regulations when we held a meeting of VACO'’s conunitiee
environment and agriculture. | want to join with those who are asking that Parél of t
regulations be deferred for consideration.

Chris Pomeroy, Virginia Municipal Stormwater Association

| am speaking on behalf of the Virginia Municipal Stormwater Associafiorant to say
that | and VAMSA are on the side of clean water as well.
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With respect to the technical aspects of the regulation much has been said about thi
being through a big process. The question to ask is what does that reveal. | think it
reveals that there are significant material technical issues rditsga

We've heard reference to the James River Association/Williamsburg Enwraim
Group study, to be forthcoming; Chapters of the handbook still in production; and the
website went live yesterday. So we’re struggling to get our arms aroumddimeation
and that really confirms that this program is just not ready.

| think the question is not whether you are for or against the technicalegriiatiwhat

are the affects of the technical criteria? It's because of thaly&MSA suggests
proceeding with other aspects of the regulation but taking the time to work those other
portions out.

We're the implementers at the local level. The issues that I'm speaikasgter around
the technical criteria and what the implications are. In most casesatfewseour costs,
those are development costs and associated with the private sector. | waubdhjustit
to help understand that we're not asking for delay on pieces that benefit us.

That’s the nature of our concern and the source of our recommendation, that you take the
time to pursue the technical issues and get all of the information together.

Monty Lewis, Lewis and Associates

Lewis and Associates is a Civil Engineering firm here in Richmond. | don’tdave
prepared statement. I've only learned about this action two months ago becauvselthe
is not getting out to the engineers. | have real problems with the technicalrdsanida
can't tell you if these are going to work.

| have designed BMPs ever since the Bay Act first came about. llicgouéhat it is

very difficult to get 0.45 to work in most subdivisions. When it first came about it was
fairly easy to put the basin in the bottom. Then DEQ said to get the basin out of the
bottom, put it on the side. We just had a subdivision in the past two weeks and barely got
it to work.

On the commercial end of the Bay Act, we can get that to work. But if you go below
0.45, | don’t see how it will work. | had someone ask me how much it will cost, but |
don’t have the technical data.

| can tell you that the Bay Act cost for one acre site, which was theedteapst
$110,000 per pound of phosphorus.

We need more time to look at these details. This is a huge concern for developers.

Rick Parrish, Southern Environmental Law Center
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The Southern Environmental Law Center would like to express appreciation for the job
DCR staff has done. | attended a handful of the meetings and have the utmostoespec
the members that committed a huge amount of time for this process. Earkeedkis
attended a meeting of the Chesapeake Bay Program in Washington DC. Sjxlstate
District of Columbia, EPA, and other government agencies all working togettrestooe
the Bay. Mr. Baxter was there representing DCR.

The news is not comforting. It's probably too early to say we are losing the, baithve
are certainly not winning the battle to restore the Bay.

It's clear that what is required by this proposal and much, much more will besagcis
we want to live up to our commitment to do Virginia’s part to restore water quratite
Chesapeake Bay.

But it’s not just the Bay that we need to be concerned about. Other parts of thewstate fl
toward North Carolina’s estuaries which are experiencing similar pnsbl®©ther parts

are flowing into the Tennessee River, all which ultimately flows to the. Gilfcourse

there will be burden, and added expense. The decision has been made politically,
socially, and otherwise that expense needs to be incurred in order to rest@adiseof
clean water.

| think it’s time to put this proposal out for public review. Get more information on the
table. It will be some time before you are asked to make a final decision onlibie T
will be a lot more information on the table, but let's move forward with it. Thank you.

Ridge Schuyler, Piedmont Program for The Nature Conservancy in Virginia.

| work in the Piedmont region in Virginia. The Piedmont region covers 40% of the land
in the Commonwealth. Within that 40% of land, my focus is on protecting the freshwater
rivers and streams that course through the Piedmont.

We know that globally fresh water systems are the most threatened arel Hedgihts
across the earth. We know that here in the Piedmont the greatest threat to the future
health of those freshwater rivers and streams is excessive sedimentationis Bhe

growing body of evidence that the source of that excessive sedimentatieam bank
erosion. The Piedmont used to be blanketed in forests and the streams used to course
through that blanket of forest. When that forest was removed and the landscape
hardened, the energy and volume that’s coming off the landscape is going into the
streams and the streams were not designed for that level of volume. Thesretse#m

bank erosion.

Because of our interest in stream bank erosion and water quality, | was asked to
participate in the water quantity workgroup. | was impressed by the levgberftise

and dedication by DCR staff and my colleagues. As a result of going through that
process, | think we came up with a workable and effective solution to addressing the
problem posed by the volume of energy and water entering our streams.
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| think it is time to advance these regulations to move them to the next stage.ountil y
fix the target you can’t design guidelines to address the targetu hpve these
regulations forward, you can fix the target. The guidelines can then be doafteeit

that target.

The alternative to fixing our streams is to let them continue to degrade arahve c
afford to do that.

End of Public Comment

Ms. Campbell said that was the last of the public comment. She offered staff the
opportunity to respond or provided additional comment.

Mr. Dowling said that the issues came down to a common theme and that the Board now
needed to decide whether it wished to proceed with Part Il. He said that staff
acknowledged that consensus around the regulations was not unanimous, but stated that
the regulations were built on the best science available and recommended the Board
move forward with approving the proposed regulations.

Mr. Dowling said that staff wanted to have the regulations proposed and available for
public comment. He said that staff had given the best recommendation at trasdime
had tried to provide a balance between the economic issues and the environmental
concerns.

Ms. Campbell asked if Board members would like to comment.

Mr. McNear asked if the comment was correct that these regulations ohlyied %
of the problem.

Mr. Dowling said that he would defer to others, but that his comments showed
stormwater runoff comprised approximately 21% of the phosphorus load delivered from
Virginia to the Chesapeake Bay. He said that DCR acknowledged that stormvaste

only a part of the problem but that water quality issues needed to be addressed from all
sources.

Ms. Hansen said that she had never heard the numbers in that low range. She said that it
was a moving target. She said that she believed the level of effort beinggthen t
regulations was warranted.

Mr. Maitland asked if there would be an actual trial period with the regulations.
Mr. Dowling said that there would be a period of several years before aymgpldcal
program would have to come to the Board and that there would be time for further

education and outreach regarding implementation of the new water quality anityquant
standards.
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Ms. Hansen said that she was ready to move for adoption. She said it was important to
further evaluate concerns. She noted that she shared the concern about redevelopment as
well as maintenance. But she said that she had not heard anything that woahd war
delaying the process.

Ms. Hansen moved the following:

Motion to approve, authorize and direct the filing of proposed regulations
related to the Board’s Virginia Stormwater Management Program (VSMP)
Permit Regulations (Parts I, 1l, and IIl)

The Board approves these proposed regulations and authorizes the Director of the
Department of Conservation and Recreation and the Departmental Regulatory
Coordinator to submit the proposed amendments to Parts |, I, and 1l of the
Board’s Virginia Stormwater Management Program (VSMP) PdrRagulations

and any other incorporated or associated forms or documents to the U.S.
Environmental Protection Agency, the Virginia TownHall, and upon approval by
the Administration to the Registrar of Virginia.

As part of the process, the Board further authorizes at least one public hearing to
be held by the Department following publication of the proposed regulations in
the Virginia Register of Regulations and that the Department make provisions
receive public comment concerning the proposed regulations. The hearing may
be held together with the hearing on Part Xlll. Upon the closing of the public
comment period, the Department is authorized to make revisions to the proposed
regulations in response to the comments received and to hold additional
stakeholder group meetings as it deems necessary.

This authorization is related to those changes that are subject to the
Administrative Process Act and to the Virginia Register Act. The Depattm

shall follow and conduct actions in accordance with the Administrative Process
Act, the Virginia Register Act, the Board’s Regulatory Public P@diodon
Procedures, the Governor’'s Executive Order 36 (2006) on the “Development and
Review of Regulations Proposed by State Agencies”.

This authorization extends to, but is not limited to, the posting of the approved
action to the Virginia Regulatory TownHall and the filing of the proposed
regulations and incorporated forms and documents with the Virginia Registrar’
Office and the U.S. Environmental Protection Agency, the holding of at least one
public hearing, as well as the coordination necessary to gain approvals from the
Department of Planning and Budget, the Secretary of Natural Resources, the
Governor, the Office of the Attorney General, the Virginia Registrar of
Regulations, and the U.S. Environmental Protection Agency.
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The Board requests that the Director or the Regulatory Coordinator report to the
Board on these actions at subsequent Board meetings.

Ms. Dalbec seconded:
DISCUSSION:

Mr. Maitland said that he could only support the regulations with an assurance that there
would be time to work out the concerns.

Ms. Hansen said that the regulations could not be fully evaluated until theyalezrsed
for public review. She said that she was comfortable with the time frame.

Ms. Campbell said that this moved the regulations forward and allowed for additiona
discussion. She said the regulations would come back to the Board for final approval.

Mr. Maroon said that from the DCR standpoint it was reassuring that people were
expressing the concern of getting this right. He said that the process would notige endi
with this vote, but that the effort to improve the regulations would continue.

VOTE: The motion carried unanimously.

Ms. Campbell asked for further comment or a recommendation regarding Rart XIlI

Mr. Maitland asked for a clarification regarding the fee schedules.

Mr. Dowling said that the fees would not be effective until a local qualifying pmogra
was approved.

Mr. Maitland expressed a concern regarding the annual increase in fees basedRIn the

Mr. Dowling said that language was modeled after an existing section of the Cede. H
said that this was one section for which DCR wanted to have public input.

Ms. Hansen made the following motion:

Motion to approve, authorize and direct the filing of proposed regulations
related to the Board’s Virginia Stormwater Management Program (VSMP)
Permit Regulations (Part XIII)

The Board approves these proposed regulations and authorizes the Director of the
Department of Conservation and Recreation and the Departmental Regulatory
Coordinator to submit the proposed amendments to Part XIII of the Board’s
Virginia Stormwater Management Program (VSMP) Permit Regulatindsany

other incorporated or associated forms or documents to the U.S. Environmental
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Protection Agency, the Virginia TownHall, and upon approval by the
Administration to the Registrar of Virginia.

As part of the process, the Board further authorizes at least one public hearing t
be held by the Department following publication of the proposed regulations in

the Virginia Register of Regulations and that the Department make prowisions
receive public comment concerning the proposed regulations. The hearing may
be held together with the hearing on Parts I, I, and 1ll. Upon the closing of the
public comment period, the Department is authorized to make revisions to the
proposed regulations in response to the comments received and to hold additional
stakeholder group meetings as it deems necessary.

This authorization is related to those changes that are subject to the
Administrative Process Act and to the Virginia Register Act. The Depattm

shall follow and conduct actions in accordance with the Administrative Process
Act, the Virginia Register Act, the Board’s Regulatory Public P@dioon
Procedures, the Governor’'s Executive Order 36 (2006) on the “Development and
Review of Regulations Proposed by State Agencies”.

This authorization extends to, but is not limited to, the posting of the approved
action to the Virginia Regulatory TownHall and the filing of the proposed
regulations and incorporated forms and documents with the Virginia Registrar’
Office and the U.S. Environmental Protection Agency, the holding of at least one
public hearing, as well as the coordination necessary to gain approvals from the
Department of Planning and Budget, the Secretary of Natural Resources, the
Governor, the Office of the Attorney General, the Virginia Registrar of
Regulations, and the U.S. Environmental Protection Agency.

The Board requests that the Director or the Regulatory Coordinator report to the
Board on these actions at subsequent Board meetings.

Ms. Dalbec seconded the motion.

DISCUSSION: None

VOTE: Motion carried unanimously

Ms. Campbell thanked staff and the members of the public for their participation.
At this time the Board recessed for lunch.

Following lunch, Ms. Campbell called on Mr. Hill.

Erosion and Sediment Control Program
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Linear Projects Annual Standards and Specifications: 2008 Annual Standards and
Specifications for Trans-Allegheny Interstate Line Company

MOTION: Mr. Maitland moved that the Virginia Soil and Water Conservation Board
receive the staff update concerning the review of the 2008 annual
standards and specifications for Trans-Allegheny Interstate Line
Company. The Board concurs with staff recommendations for conditional
approval of the 2008 specifications for the Trans-Allegheny Interstate
Line Company in accordance with the Erosion and Sediment Control law.
The Board requests the Director to have staff notify said company of the
status of the review and the conditional approval of the annual standards
and specifications.

The four items for conditional approval are:

1. Arevised list of all proposed projects planned for construction in 2008
must be submitted by October 24, 2008. The following information
must be submitted for each project:

Project name (or number)

Project location (including nearest major intersection)
On-site project manager name and contact information
Project description

Acreage of disturbed area for project

Project start and finish dates

2. Project information unknown prior to October 24, 2008 must be
provided to DCR two (2) weeks in advance of land disturbing
activities by e-mail at the following address
linearprojects@dcr.virginia.gov.

3. Notify DCR of the Responsible Land Disturber (RLD) at least two (2)
weeks in advance of land disturbing activities by e-mail at the
following address linearprojects@dcr.virginia.gov. The information to
be provided is name, contact information and certification number.

4. Install and maintain all erosion and sediment control practices in
accordance with the 1992 Virginia Erosion and Sediment Control

Handbook.
SECOND: Mr. McNear
DISCUSSION: None
VOTE: Motion carried unanimously.
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Lancaster County’s Proposed Alternative Inspection Program

MOTION: Mr. Maitland moved that the Virginia Soil and Water Conservation
Board approve the proposed Alternative Inspection Program for
Lancaster County as being consistent with the requirements of the
Erosion and Sediment Control Law and Regulations. The Board
requests DCR staff to monitor the implementation of the
alternative inspection program by the County to ensure

compliance.
SECOND: Ms. Dalbec
DISCUSSION: None
VOTE: Motion carried unanimously

Brunswick County and Smyth County Proposed Alternative Inspection Programs

MOTION: Mr. Maitland moved that the Virginia Soil and Water Conservation
Board receive the staff update and recommendations regarding the
proposed Alternative Inspection Programs for Brunswick and
Smyth Counties. The Board concurs with staff recommendations
and accepts the proposed Alternative Inspection Programs for
review and future action and the next Board meeting.

SECOND: Ms. Dalbec
DISCUSSION: None
VOTE: Motion carried unanimously

Local Programs recommended to be found consistent following completion of Corrective
Action Agreement (CAA)

MOTION: Mr. Maitland moved that the Virginia Soil and Water Conservation
Board commend the City of Fredericksburg, Charlotte, Lunenburg,
Nottoway, Nelson, Surry Counties and the Towns of Berryville
and Rocky Mount for successfully improving their respective
Erosion and Sediment Control Program to become fully consistent
with the requirements of the Virginia Erosion and Sediment
Control Law and Regulations, thereby providing better protection
for Virginia’s soil and water resources.

SECOND: Ms. Dalbec
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DISCUSSION: None
VOTE: Motion carried unanimously

Local Programs recommended to be found inconsistent based on Initial Review and
request for Board approval of Corrective Action Agreement (CAA)

Henrico County’s Erosion and Sediment Control Program and Corrective Action
Agreement (CAA)

Mr. Hill gave the background report for Henrico County.

DCR staff completed the initial program review for Henrico County’s Broand

Sediment Control Program and the scores for the individual components were as follows
Administration — 84; Plan Review — 40; Inspection — 50; and Enforcement — 75. As all
program components did not receive a score of 70 or greater, the staff recommendation
was that the Virginia Soil and Water Conservation Board find the County’s Eragsion a
Sediment Control Program inconsistent with the Virginia Erosion and SedimenbiContr
Law and Regulations and approve the draft CAA for the County.

Ms. Campbell asked for an explanation of agreement in lieu of a plan.

Mr. Hill said that in the case of a subdivision with single family lots there coudh be
agreement but not a specified plan.

Benjamin Thorp, Assistant County Attorney spoke on behalf of Henrico County.

Mr. Thorp said that the County had reviewed the CAA and that the County intends to
comply and wants to work with staff. However, he said that the County had made some
adjustments and completed an alternative corrective action agreemenid the sa

County would like to propose the alternative which addresses the problems DCR found
with the program. He said the proposed alternative outlines the steps the county intends
to take.

Ms. Campbell asked if the agreement was just adding specifics.

Mr. Thorp said that the County believed there was some ambiguity with some of the
issues. He said that in a couple of instances the County disagreed that thestwedise a
in violation of the law.

Ms. Hansen expressed concern that this was a counter offer being made omthg m

of the hearing. She said that the Board did not have the time or ability to determine
whether this version was adequate or not. She said that she would be reluctamtto acce
an alternative plan.
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Mr. McNear asked if the action could be tabled.

Ms. Campbell said that would procedurally leave the Board in limbo.

Mr. Hill said that the Board could act to find the County inconsistent, then in the same
motion direct staff to work with the County to develop an acceptable CAA. He said the
Board could delegate authority to Mr. Maroon.

Ms. Hansen said that she was not comfortable with the revised compliance date.

Mr. Brown said that a locality is typically found inconsistent based on parti@ssons.

Mr. Thorp said that the County was concerned with the score sheet the staff uses. He
said that a lot of what was required was guidance and not required by law or dtgute
said the form was designed in a way that a locality could do everythingilabd st

labeled inconsistent.

Mr. Hill said that DCR has reviewed 131 programs and that 107 have gone through the
same review. He noted that the Board established the review process and ntied that

previous system required 100% compliance in all four areas.

Mr. Hill said that staff had committed to review the scoring sheet atterdmpletion of
the current review cycle.

Mr. McNear asked how long the County had known they would be found inconsistent.

Mr. Hill said that the review was performed in March and that the County had been
notified in June.

Mr. Frye noted that even if the Board approved the alternative plan, the County would
still be found inconsistent.

Mr. McNear said that staff needed time to review the proposal.

Mr. Perry said that one of the issues the County has relates to guidele® st said

that the County believes the guidelines are not laws and regulations. He said the
County’s position was that they did not wish to be found inconsistent based on guidelines
that are not regulatory.

Mr. Thorp said the County was attempting to address the difference between
requirements based on statutory, regulatory, and guidance authorities.

Ms. Hansen asked if the County intended to comply with the guidelines.

Mr. Thorp said the County would comply with some of them, but that they did not feel
some of the guidelines were appropriate.
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Mr. Hill said the proposed alternative from the County did not address inspections. He
said the County has the option to develop an alternative inspection program.

MOTION:

SECOND:

DISCUSSION:

Ms. Hansen moved that the Virginia Soil and Water Conservation
Board accept staff recommendations and find Henrico County’s
Erosion and Sediment Control Program inconsistent and approve
the County’s CAA. The Board directs DCR staff to monitor the
implementation of the CAA by the County to ensure compliance.

Mr. Maitland

Mr. McNear said that if the County wished to pursue this they
should provide better documentation.

Mr. Thorp said the County would like to do that.

Ms. Hansen said if there is a legal issue, that needs to be
determined. However, she noted that the Board needs to be
consistent in the application of the guidelines.

Mr. Maroon noted that while the County was saying their problems
were tied to guidance that Mr. Hill pointed out that the inspection
section is insufficient. He said that while there was a good will
intent on the part of the County it would not be appropriate for the
Board to approve that section.

Ms. Hansen said that the Board needed to take action and that

problems could be addressed at the next meeting.

VOTE:

Ms Campbell said that the motion was to find the County
inconsistent, and to accept the CAA. She said that did not preclude
additional conversations regarding the meeting of guidance and the
law.

Mr. Thorp asked if the date could be extended.

Mr. Hill said that the final CAA had to be implemented by March
2009. He said that the County could sign the agreement and still
negotiate a revised CAA.

The vote was as follows:

Aye: Campbell, Dalbec, Hansen, McNear

No: Maitland, Russell
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Abstain: Maroon
The motion carried.

Mr. Hill said that the Board approves the five-year review cycle. He saidrisdveral
occasions, staff have indicated that the process would be reviewed at thetend of t
current cycle to see where improvements might be made. .

Ms. Hansen noted that the Board heard a legal argument that the locality does wet belie
the guidelines are legal. However she noted that the guidelines should be applied
uniformly.

Isle of Wight: Isle of Wight County’s Erosion and Sediment Control Program and
Corrective Action Agreement (CAA)

Mr. Hill gave the background report for Isle of Wight County. He noted that @retch
Gonzales, Tom Wright, Patrick Small and Kristen Mazer were present froGothey.

DCR staff completed the initial program review for Isle of Wight CouwnBrosion and
Sediment Control Program and the scores for the individual components were as: follow
Administration — 96; Plan Review — 60; Inspection — 60; and Enforcement — 90. As all
program components did not receive a score of 70 or greater, staff recommends that the
Virginia Soil and Water Conservation Board find the County’s Erosion and Sediment
Control Program inconsistent with the Virginia Erosion and Sediment Control Law and
Regulations and approve the draft CAA for the County.

Ms. Gonzales said that she had been in her position since August 2008. She said that
while the plan reviewer hired in 2007 was very methodical and had implemented new
procedures and protocols that the review had covered a four-year period over which there
were staffing issues. She said that the County has been developing written gifotocol

each of the four program areas. She said that the program review wéatentveeof

the current status of the program and asked that the Board reconsider.

Mr. Small distributed a letter to Regional Manager Noah Hill from the Chairmioe of
County Board of Supervisors. A copy of this letter is available from DCR. Mr. Small
noted that Isle of Wight is a leader in land conservation and that the County was one of
the earliest to adopt the Chesapeake Bay Regulations.

Mr. Small said there had been staff turnover in the County however that was noethe sol
reason the County was not compliant. He said that the County questioned the four-year
process. He said that was not an adequate picture of where the County currently is.

Mr. Small said that the County took the program very seriously. He said that tltk Boar

of Supervisors has willing agreed to the CAA. He asked that the Board direct the staf
review the program again.
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Mr. Hill said that staff could do that. He said that the only remaining itenstdffe
would be reviewing related to the CAA.

Mr. Maitland asked when the review was done. Mr. Hill said the review was pedor
in July. Mr. Maitland asked why the County would be penalized.

Mr. Hill said that plans are randomly selected for review and that thegsegira picture
in time. He noted that it may not reflect the work of the current staff. Hehsdid/hen
the program evaluation process is reviewed it may be that the decision would be to
review only plans completed within the past year.

Ms. Hansen said that the inspection was designed to reflect an operating tdtery
said that it was important to note when the inspections occurred.

MOTION: Ms. Hansen moved that the Virginia Soil and Water Conservation
Board accept staff recommendations and find Isle of Wight
County’s Erosion and Sediment Control Program inconsistent and
approve the County CAA. The Board directs DCR staff to monitor
the implementation of the CAA by the County to ensure
compliance. Further the Board directs staff to conduct a review of
the CAA in as timely a manner as possible.

SECOND: Ms. Dalbec

DISCUSSION: Mr. McNear said that it seemed that there was a probkanthei
review process.

Ms. Campbell noted that the process was much more efficient than
it had been previously.

VOTE: Motion carried unanimously

Montgomery County: Montgomery County’s Erosion and Sediment Control Program
and Corrective Action Agreement

Mr. Hill gave the background report for Montgomery County.

DCR staff completed the initial program review for Montgomery Countyosign and
Sediment Control Program and the scores for the individual components were as follows
Administration — 100; Plan Review — 90; Inspection — 45; and Enforcement — 55. As all
program components did not receive a score of 70 or greater, staff recommended that the
Virginia Soil and Water Conservation Board find the County’s Erosion and Sediment
Control Program inconsistent with the Virginia Erosion and Sediment Control Law and
Regulation and approve the draft CAA for the County.
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Mr. Bonham, Montgomery County Engineer said that the review of the program showed
some deficiencies of which the County was not aware. He said that the Countyehas tak
steps to address these deficiencies and that the hope was to bring them in toacemplia
as quickly as possible.

MOTION: Ms. Dalbec moved that the Virginia Soil and Water Conservation
Board accept staff recommendations and find Montgomery
County’s Erosion and Sediment Control Program inconsistent and
approve the County’s CAA. The Board directs DCR staff to
monitor the implementation of the CAA by the County to ensure

compliance.
SECOND: Mr. Maitland
DISCUSSION: None
VOTE: Motion carried unanimously

Tazewell County: Tazewell County’s Erosion and Sediment Control Program and
Corrective action agreement.

Mr. Hill gave the background report for Tazewell County. He recognized @gémcsr,
County Administrator.

DCR staff completed the initial program review for Tazewell Couriyasion and

Sediment Control Program and the scores for the individual components were as follows
Administration — 96; Plan Review — 55; Inspection — 20; and Enforcement — 15. As all
program components did not receive a score of 70 or greater, staff recommended that the
Virginia Soil and Water Conservation Board find the County’s Erosion and Sediment
Control Program inconsistent with the Virginia Erosion and Sediment Control Law and
Regulations and approve the draft CAA for the County.

Mr. Spencer said that County was aware that there would be problems. He saiddhat the
had been staff transitions but that a new county engineer had been hired since the
inspection was completed. He said that the County has also streamlined titiitngerm
process. He said that the County would also be submitting a proposed alternative
inspection program.

MOTION: Mr. Russell moved that the Virginia Soil and Water Conservation
Board accept staff recommendations and find Tazewell County’s
Erosion and Sediment Control Program inconsistent and approve
the County’s CAA. The Board directs DCR staff to monitor the
implementation of the CAA by the County to ensure compliance.

SECOND: Mr. Maitland

REVISED: 11/24/2008 9:30:58 AM



Virginia Soil and Water Conservation Board
Wednesday, September 24 and Thursday, Septemia8085
Page 63 of 108

DISCUSSION: None
VOTE: Motion carried unanimously

West Point: Town of West Point’s Erosion and Sediment Control Program and
Corrective Action Agreement

Mr. Hill gave the background report for the Town of West Point.

DCR staff completed the initial program review for the Town of West Pdingsion

and Sediment Control Program and the scores for the individual components were as
follows: Administration — 8; Plan Review — 5; Inspection — 0; and Enforcement — 0; As
all program components did not receive a score of 70 or greater, staff recommended that
the Virginia Soil and Water Conservation Board find the Town’s Erosion and Sediment
Control Program inconsistent with the Virginia Erosion and Sediment Control Law and
Regulations and approve the draft CAA for the Town.

Trenton Funkhouser from the Town of West Point had been present at the meeting, but
needed to leave before this agenda item. He left the following written cosiment

| regret | will be unable to stay for the portion of the agenda devoted to local
program reviews. | hoped to attend in lieu of the Town’s Community
Development Director. That staff member is attending an Erosion and Sediment
Control class today — unfortunate scheduling and timing. Further, | understand
lengthy agendas and have participated in CBLAB program reviews. While | was
prepared to devote all morning to this meeting, | am unable to devote the day to
this matter. Apparently the Town did not receive advance notice regarding the
agenda or my staff did not forward information to me.

Regarding the Town’s program review, staff will be working to resolveitaid

issues and concerns and looks forward to the follow up work by DCR staff to

check the Town’s progress. The document | provided (a copy is available from
DCR) represents the Town’s response to the program review. The document is
not intended to represent the Town’s response to the program review score nor the
Town’s intended course of action. While certain aspects of the initial sdore wi

be revised based on the resolution of discrepancies, | recognize the Town also has
more substantive issues to address.

Again, | regret | am unable to attend today’s meeting portion devoted to local
program reviews. A representative of the Town will make every effort to attend
future meetings.

MOTION: Mr. Russell moved that the Virginia Soil and Water Conservation
Board accept staff recommendations and find the Town of West
Point’s Erosion and Sediment Control Program inconsistent and
approve the Town’s CAA. The Board directs DCR staff to

REVISED: 11/24/2008 9:30:58 AM



Virginia Soil and Water Conservation Board
Wednesday, September 24 and Thursday, Septemia8085
Page 64 of 108

monitor the implementation of the CAA by the Town to ensure

compliance.
SECOND: Ms. Hansen
DISCUSSION: None
VOTE: Motion carried unanimously

Local Programs previously found inconsistent and request for Board tox¢éend
Corrective Action Agreement (CAA)

Augusta County: CAA Follow-up — Augusta County’s CAA Compliance
Mr. Hill gave the report for Augusta County.

The Virginia Soil and Water Conservation Board approved Augusta County’s Cagrecti
Action Agreement to July 30, 2008. At the direction provided by the Board, DCR staff
reviewed Augusta County’s progress on implementing the CAA. Based ontilie ofs
the review, staff has determined that the County has not achieved complidntdeewit
CAA. Mr. Hill said the staff recommendation was that the County be given unthMar
19, 2009 to comply with the outstanding CAA.

Doug Wolfe, County Engineer, said that Augusta County had a unique position at the
headwaters of the James and Potomac rivers. He said that the County comprehensive
plan was written by the Center for Watershed Protection. He said thatkéhBounty

did wish to comply he echoed some of the same concerns as Henrico County with regard
to the law and the regulations. He said that his Board of Supervisors had asked what had
changed since 2003 when the program was found consistent.

Mr. Wolfe said that Augusta County had improved the program since 2003, but now the
program has several areas scoring under 50 points. He said that he thought the program
was consistent.

Mr. Maroon said that this did not appear to be the same issue as with Henrico County.

Mr. Wolfe said that he was disagreeing with staff judgment that the Countyovas
compliance.

Mr. Maroon said that the program had been in place for 35 years. He said that the Board
and DCR are taking a more serious approach to the program and that perhapstshe res
in Augusta County were a reflection of that.

Mr. Hill noted that Augusta County had already signed the CAA and that the Board had
taken a previous action.
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Chairman Campbell said at this time the Board would be granting the County an
extension and giving an adequate time frame.

Mr. Wolfe said that Augusta County could and would comply. He said, however, that the
County felt that they already had complied.

Mr. Hill said that he would offer a proposal to Mr. Maroon and Mr. Frye regarding how
to do a CAA review with Augusta County.

MOTION: Mr. Russell moved that the Virginia Soil and Water Conservation
Board accept the staff recommendations and grant Augusta County
an extension until March 19, 2009 to fully comply with the
outstanding CAA. The Board further requests the Director of DCR
and his staff to evaluate the County’s compliance with the
outstanding CAA and provide a report at the May 2009 Board

meeting.
SECOND: Ms. Dalbec
DISCUSSION: None
VOTE: Motion carried unanimously

Essex County: CAA Follow-up — Essex County’s CAA Compliance
Mr. Hill gave the report for Essex County.

The Virginia Soil and Water board approved Essex County’s Corrective Action
Agreement to July 17, 2008. At the direction provided by the Board, DCR staff reviewed
Essex County’s progress on implementing the CAA. Based on the results of the review
the staff has determined that the County has not achieved compliance with the CAA.
DCR staff recommends that the County be given until March 19, 2009 to comply with the
outstanding CAA.

MOTION: Mr. Russell moved that the Virginia Soil and Water Conservation
Board accept the staff recommendation and grant Essex County an
extension until March 19, 2009 to fully comply with the
outstanding CAA. The Board further requests the Director of DCR
and his staff to evaluate the County’s compliance with the
outstanding CAA and provide a report at the May 2009 Board

meeting.
SECOND: Ms. Dalbec
DISCUSSION: None
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VOTE: Motion carried unanimously
Highland County: CAA Follow-up — Highland County’s CAA Compliance
Mr. Hill gave the background report for Highland County.

The Virginia Soil and Water Conservation Board approved Highland County’s Ceerecti
Action Agreement (CAA) to July 30, 2008. At the direction provided by the Board, DCR
staff reviewed Highland County’s progress on implementing the CAA. Based on the
results of the review, staff has determined that the County has not yet achieved
compliance with the CAA. The DCR staff recommendation was that the County be give
until March 19, 2009 to comply with the outstanding CAA.

MOTION: Mr. Maitland moved that the Virginia Soil and Water Conservation
Board accept the staff recommendation and grant Highland County
an extension until March 19, 2009 to fully comply with the
outstanding CAA. The Board further requests the Director of DCR
and his staff to evaluate the County’s compliance with the
outstanding CAA and provide a report at the May 2009 Board

meeting.
SECOND: Ms. Dalbec
DISCUSSION: Roberta Lambert, County Administrator for Highland Couaity s

that the County’s goal was to comply.

Jim Echols, DCR Regional Manager said that Highland County
had made progress toward bring the program into compliance. He
said the County’s biggest problem was not having enough
resources to perform necessary inspections. He said that an
Alternative Inspection Plan would be of great benefit to the county.

VOTE: Motion carried unanimously.

Mr. Maroon asked Mr. Echols to also address the staff working relationshig\ugfusta
County.

Mr. Echols said that Augusta County was making progress and had completed five of ten
items. He said that in the last CAA assessment staff found that Erosion anér@edim
Controls were being bypassed. Mr. Echols said that when DCR assumed the
responsibility for the Virginia Stormwater Management Program, localitere asked to
become familiar with the program and how they needed to comply. Augusta County was
not responsive.

Mr. Echols said that the problems in Augusta County were fixable.
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Mr. Russell asked who would do the review.

Mr. Hill said that the review would be completed by someone not from the regional DCR
office.

Lancaster County: CAA Follow-up — Lancaster County’s CAA Compliance

Mr. Hill gave the report for Lancaster County. He recognized Don GilBaiach Barnes
from the County.

The Virginia Soil and Water Conservation Board approved Lancaster County’saCAA t
July 30, 2008. At the direction provided by the Board, DCR staff reviewed Lancaster
County’s progress on implementing the CAA. Based on the results of the review, the
staff has determined that the County has not achieved compliance with the CAA. DCR
staff recommends that the County be given until March 19, 2009 to comply with the
outstanding CAA.

Mr. Gill said that Lancaster County had made steps towards complianceid easthe
Board had approved an alternative inspection program and that he believed the County
could become compliant. He noted that the County has updated the ordinance.

Mr. Gill said that he was intrigued by the Henrico County presentation. He notéletha
County had previously discussed turning the program back to the Northern Neck Soil and
Water Conservation District. He said that if the County was again deemed todfe out
compliance that the Board of Supervisors would likely surrender the program to the Soil
and Water Conservation District.

MOTION: Mr. Maitland moved that the Virginia Soil and Water Conservation
Board accept the staff recommendations and grant Lancaster
County an extension until March 19, 2009 to fully comply with the
outstanding CAA. The Board further requests the Director of DCR
and his staff to evaluate the County’s compliance with the
outstanding CAA and provide a report at the May 2009 Board

meeting.
SECOND: Mr. McNear
DISCUSSION: None
VOTE: Motion carried unanimously

Middlesex County: CAA Follow-up — Middlesex County’s CAA Compliance

Mr. Hill gave the background report for Middlesex County.
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The Virginia Soil and Water Conservation Board approved Middlesex County’s CAA to
July 30, 2008. At the direction provided by the Board, DCR staff reviewed Middlesex
County’s progress on implementing the CAA. Based on the results of the review, the
staff has determined that the County has not achieved compliance with the CAA. DCR
staff recommended that the County be given until March 19, 2009 to comply with the
outstanding CAA.

MOTION: Mr. Maitland moved that the Virginia Soil and Water Conservation
Board accept the staff recommendation and grant Middlesex
County an extension until March 19, 2009 to fully comply with the
outstanding CAA. The Board further requests the Director of DCR
and his staff to evaluate the County’s compliance with the
outstanding CAA and provide a report at the May 2009 Board

meeting.
SECOND: Mr. McNear
DISCUSSION: None
VOTE: Motion carried unanimously

Westmoreland County: CAA Follow-up — Westmoreland County’s CAA Compliance
Mr. Hill gave the report for Westmoreland County.

The Virginia Soil and Water Conservation Board approved Westmoreland Count4’'s CA
to July 30, 2008. At the direction provided by the Board, DCR staff reviewed
Westmoreland County’s progress on implementing the CAA. Based on the results of the
review, the staff has determined that the County has not achieved complidntteewit

CAA. DCR staff recommended that the County be given until March 19, 2009 to comply
with the outstanding CAA.

MOTION: Mr. Maitland moved that the Virginia Soil and Water Conservation
Board accept the staff recommendation and grant Westmoreland
County an extension until March 19, 2009 to fully comply with the
outstanding CAA. The Board further requests the Director of DCR
and his staff to evaluate the County’s compliance with the
outstanding CAA and provide a report at the May 2009 Board

meeting.
SECOND: Mr. McNear
DICUSSION: None
VOTE: Motion carried unanimously
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Town of South Hill: CAA Follow-up — Town of South Hill's CAA Compliance
Mr. Hill gave the report for the Town of South Hill.

The Virginia Soil and Water Conservation Board approved the Town of South Hill’s

CAA to July 17, 2008. At the direction provided by the Board, DCR staff reviewed the
Town of South Hill's progress on implementing the CAA. Based on the results of the
review, staff determined that the Town has not fully achieved complianceheitbAA.

DCR staff recommended that the Town be given until March 19, 2009 to comply with the
outstanding CAA.

Kim Callas from the Town of South Hill noted that the Town needs more organizational
oversight with regard to inspections. She thanked DCR staff for working with the Town
to become complaint.

MOTION: Mr. Maitland moved that the Virginia Soil and Water Conservation
Board accept the staff recommendation and grant Town of South
Hill an extension until March 19, 2009 to fully comply with the
outstanding CAA. The Board further requests the Director of DCR
and his staff to evaluate the County’s compliance with the
outstanding CAA and provide a report at the May 2009 Board

meeting.
SECOND: Ms. Dalbec
DISCUSSION: None
VOTE: Motion carried unanimously

Local Programs that did not sign their CAA within 30 days

Mr. Hill said that this item was for an update to the Board. He said that he wssdolea
announce that Washington County signed a Corrective Action Agreement on September
12, 2008 and that Greensville County signed a Corrective Action Agreement on
September 23, 2008.

District Director Resignations and Appointments

Mr. Meador presented the District Director Resignations and Appointments.

Mr. Meador said that there were two lists. The first was the regular lissighations
and appointments. The second was a list of extension agent appointments.

Mr. Meador presented the following recommendations:

James River
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Resignation of T. Michael Likens, Chesterfield County, effective 8/9/08, appointed
Extension Agent director position (term of office expires 1/1/09).

Recommendation of J. Scott Reiter, Prince George County, to fill unexpired appointed
Extension Agent term of T. Michael Likens (term of office to begin on or bé&f@5/08
—1/1/09).

Lord Fairfax

Resignation of Robert (Bobby) Clark, Shenandoah County, effective 9/2/08, appointed
Extension Agent director position (term of office expires 1/1/09).

Recommendation of Jake Grove, Clarke County, to fill unexpired appointed Extension
Agent term of Robert Clark (term of office to begin on or before 10/25/08 — 1/1/09).

Mountain Castles

Resignation of Harold P. Entsminger, Jr., Botetourt County, effective 9/18/08, elected
director position (term of office expires 1/1/12).

Recommendation of F. Preston Wickline, IIl, Botetourt County, to fill unexpiredeelect
term of Harold P. Entsminger, Jr. (term of office to begin on or before 10/25/08 — 1/1/12).

Natural Bridge

Resignation of Dr. E. Burwell Wingfield, City of Lexington, effective 5/21/Qanted
director position (term of office expires 1/1/11).

Recommendation of Ward H. Robens, City of Buena Vista, to fill unexpired appointed
term of Dr. E. Burwell Wingfield (term of office to begin on or before 10/25/08 —

1/1/11).

Peter Francisco

Recommendation of David Smith, Cumberland County, to fill unexpired appointed
Extension Agent term of Mark Davis (term of office to begin on or before 10/25/08 —
1/1/09). éppointed during the July 17, 2008 SWCBoard meeting, but failed to take oath
of office)

Piedmont

Resignation of Robyn Whittington, Amelia County, effective 8/9/08, appointed
Extension Agent director position (term of office expires 1/1/09).
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Recommendation of Brent Clayton, Prince Edward County, to fill unexpired appointed
Extension Agent term of Robyn Whittington (term of office to begin on or before
10/25/08 — 1/1/09).

Thomas Jefferson

Resignation of Andrew Gantt, Il, Nelson County, effective 7/30/08, electedatirect
position (term of office expires 1/1/12).

Extension Agent Appointments Recommended for Four-Year Term Beginning on
January 1, 2009

SWCD Incumbent Recommended

Appomattox River Michael J. Parish
Dinwiddie

Big Sandy W. Bradley Mullins* W. Bradley Mullins*
Dickenson Dickenson

Big Walker James Atwell James Atwell
Bland Bland

Blue Ridge Jonathan Vest Jonathan Vest
Roanoke Roanoke

Chowan Basin Wesley C. Alexander
Southampton

Clinch Valley D. Scott Jessee D. Scott Jessee
Russell Russell

Colonial Paul H. Davis Paul H. Davis
New Kent New Kent

Culpeper I. Brad Jarvis, Jr. L. Brad Jarvis, Jr.
Madison Madison

Daniel Boone Harold L. Jerrell Harold L. Jerrell
Lee Lee

Eastern Shore William E. Shockley, Jr.
Northampton

Evergreen Walter J. Robinson Walter J. Robinson
Smyth Smyth
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Halifax

Hanover-Caroline

Headwaters

Henricopolis

Holston River

James River

John Marshall

Lake Country

Lonesome Pine

Lord Fairfax

Loudoun

Monacan

Mountain

Mountain Castles

Natural Bridge

Traci R. Talley
Halifax

McGann Saphir
Caroline

Brian Jones
Augusta

Karen F. Carter
Henrico

Phillip K. Blevins
Washington

T. Scott Reiter
Prince George

Timothy A. Mize
Fauquier

C. Taylor Clarke, Jr.
Mecklenburg

W. Bradley Mullins*
Dickenson

Jake Grove
Clarke

Corey Childs
Loudoun

Eric Bowen
Powhatan

Rodney P. Leech
Highland

George A. Allen, 11l
Botetourt

Jonathan Repair
Rockbridge
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McGann Saphir
Caroline

Phillip K. Blevins
Washington

T. Scott Reiter
Prince George

Timothy A. Mize
Fauquier

C. Taylor Clarke, Jr.
Mecklenburg

W. Bradley Mullins*
Dickenson

Jack Grove
Clarke

Corey Childs
Loudoun

Eric Bowen
Powhatan

Rodney P. Leech
Highland

Jonathan Repair
Rockbridge
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New River

Northern Neck

Northern Virginia

Patrick

Peaks of Otter

Peanut

Peter Francisco

Piedmont

Pittsylvania

Prince William

Robert E. Lee

Scott County

Shenandoah County

Skyline

Southside

Tazewell

Kevin Spurlin
Grayson

Matt Lewis
Lancaster

Adria Bordes
Fairfax

Melanie Barrow
Patrick

Scott M. Baker
Bedford

Glen Slade
Surry

David Smith
Cumberland

Robyn Whittington
Amelia

Jamie Stowe
Pittsylvania

Paige E. Thacker
Prince William

William W. Seay
Ambherst

Scott Jerrell
Scott

Amber Vallotton
Rockingham

Barry Robinson
Montgomery

Robert L. Jones
Charlotte

John Blankenship
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Kevin Spurlin
Grayson

Matt Lewis
Lancaster

Adria Bordes
Fairfax

Melanie Barrow
Patrick

Scott M. Baker
Bedford

David Smith
Cumberland

Brent Clayton
Prince Edward

Jamie Stowe
Pittsylvania

Paige E. Thacker
Prince William

Bruce Jones
Appomattox

Scott Jerrell
Scott

Amber Vallotton
Rockingham

Jason Pratt
Pulaski

Robert L. Jones
Charlotte

John Blankenship
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Tazewell Tazewell
Thomas Jefferson Carrie Swanson
Albemarle
Three Rivers Keith Balderson Keith Balderson
Essex Essex
Tidewater David M. Moore David M. Moore
Middlesex Middlesex
Tri-County/City John E. Howe John E. Howe
Spotsylvania Spotsylvania
Virginia Dare Watson Lawrence, Jr. Watson Lawrence, Jr.
Chesapeake City Chesapeake City

* serves Big Sandy and Lonesome Pine

MOTION: Mr. McNear moved that the Virginia Soil and Water
Conservation Board approve the recommended District
Director Resignations and Appointments and the Extension
Agent appointments as presented by staff.

SECOND: Ms. Dalbec
DISCUSSION: None
VOTE: Motion carried unanimously

Recess for the Day

Ms. Campbell recessed the Board meeting for the day and noted that the meatthg w
resume at 9:00 a.m. on Thursday, September 25, 2008.

THURSDAY, SEPTEMBER 24, 2008

September 24 Attendees

Virginia Soil and Water Conservation Board Members Present

Linda S. Campbell, Chair Joseph H. Maroon, Director
Granville M. Maitland, Vice Chair Darlene Dalbec
Susan Taylor Hansen Michael J. Russell

Wade Biddix for Jack A. Bricker, NRCS
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Virginia Soil and Water Conservation Board Members Not Present

Michael Altizer Richard E. McNear
Jean R. Packard Raymond L. Simms

DCR Staff Present

Russell W. Baxter Ryan J. Brown
William G. Browning Eric Capps

David C. Dowling Michael Fletcher

J. Michael Foreman Doug Fritz

Jack E. Frye Lee Hill

Mark B. Meador Jim Robinson

Robert VanLier Christine S.Watlington

Elizabeth Andrews, Office of the Attorney General

Others Present

Trey Adams, Counsel for Lake of the Woods Association
Tyler Craddock, Virginia Chamber of Commerce
Margaret Darby, Lake of the Woods Association

Jeff Flynn, Lake of the Woods Association

Chuck Frederickson, James River Keeper

Mike Gerel, Chesapeake Bay Foundation

Barrett Hardiman, Home Builders Association of Virginia
Preston Hartman, Shenandoah River Keeper

Suzie Takacs, Lake of the Woods Association

Bill Wilson, Lake of the Woods Association

Chairman Campbell reconvened the meeting. She noted that at the time, a quorum was
not present. She amended the agenda and turned to Mr. Robinson for a presentation.

Mr. Robinson gave the following presentation. A copy of Mr. Robinson’s presentation
with accompanying graphics is available from DCR.

Determining Required Spillway Design Flood — Incremental Damage gisaly
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Determining Required Spillway
Design Flood -Incremental
Damage Analysis

September 25, 2008

An
impoundment
with structure(s)
downstream of
the dam: owner
hires a
professional
engineer to
analyze the
potential impact
that the
impoundment
may have on
the structure(s).
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Models the
Full PMF with
Dam Failure,
and generates
the Inundation
Zone map.
Homes are in
the inundation
zone (High
Hazard)

Full PMF

w/Failure

* Models the
Full PMF
Without
Failure.

* Flow is
through the
Emergency
Spillway.

* Required
SDF is Full
PMF

Full PMF
w/Failure

Full PMF
w/o Failure

\
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Incremental Damage Analysis?

* Imagine
that the
homes are
ina
different
place —
closer to the
streambed,
at a lower
elevation.
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e Full PMF
With and
Without
Failure.

Full PMF

w/Failure

[ Full PMF &
wo Failure|&

Full PMF -
Analysis

« Homes destroyed with Full
PMF Without Failure (Flow
through the Emergency

FullPYF Spillway).

o Filre * Homes destroyed whether
dam fails or not!

» Failure causes no additional

" significant damage

« Regulations would not

require a Full PMF, it offers
no further protection

< Engineer next analyzes a
smaller storm:
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* The engineer
chooses to
analyze the
80% PMF.

* The
inundation
zones for this
storm are
smaller than
for the full
PMF.

Full PMIF ‘ 80% PMF
j \w/ Failure

w/o Failure

[80% PMF
A/ Failure

80% PMF - Analysis

S, llPF
i Fuihne

« Homes in “Without
Failure” zone.

 Failure or Without
Failure - the homes
are destroyed.

* Next engineer looks
at smaller 75%
PMF storm
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» With the 75%

PMF-Without

Failure, the : ST FIIF
homes will w/ Failure
not be : ' o
inundated.

Conclusions

75%-Full PMF with Failure
— Homes Destroyed
80 % PMF Without Failure

:75,,0 P — Homes Destroyed
v Failre ' * 75% PMF Without Failure
— Homes Safe

The IDA shows required SDF
at between 75-80% PMF

Source Material: FEMA Publication 94 — Federal Guideling
Dam Safety: Selecting and Accommodating Inflow Design
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Official Language

e From FEMA 94 — Dams must be designed
to...

—“...the flood flow above which the incremental
increase in downstream water surface
elevation due to failure of a dam...is no longer
considered to present an unacceptable
additional downstream threat.”

— New Virginia Regulations contain similar
language.

Rule of Seven

* What if a structure is just inside the edge of the
inundation zone, or away from the main flow
path?

« The water may be too shallow, or flowing too
slowly to damage the structure.

« Apply the Rule of Seven

— Multiply water velocity (ft/sec) on the structure by
depth of water on the structure (ft) — These units only!

— If the product is 7 ft2/sec or greater - consider the
structure to be destroyed.

Ms. Hansen arrived and a quorum was declared present.

Stormwater Construction General Permit

Mr. Brown gave the following presentation:

General Permit for Discharges of Stormwater from Construction Activiies

This regulatory action amends the General Permit for Discharges of Steminoat
Construction Activities (General Permit). The current General Peswdlid for five
years, and is set to expire on June 30, 2009. This proposal is a revision of that current
permit that is anticipated to be effective from July 1, 2009 through June 30, 2014. This
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will be the first such revision of this permit since the Board received resgaps$drithe
VSMP program.

Purpose of the General Permit

What is the General Permit?

e The General Permit is a permit issued by the Board in the form of a reguldti
is a Clean Water Act (NPDES) permit.

e A permit can be thought of as a license. The General Permit is a “lidense”
discharge stormwater. The terms of the General Permit are what tregedgul
community (i.e., land developers) follow when developing their sites.

e As with all VSMP permits, it is developed based on the requirements of the
underlying VSMP regulations (i.e., the provisions of the other “parts” of the
regulations). Although it is a regulation, the role of the General Permit is to
implement the existing VSMP regulations, not to develop new “rules”.

e While “individual” permits are drafted to apply to a single permittee, “génhera
permits are written to apply to a category of permittees who have similar
circumstances.

e This general permit governs construction activities that are:
o Greater than one acre in size (statewide)
0 2,500 square feet or greater in size (in areas designated as subject to the
Bay Act)
0 Any areas that are part of a common plan of development or sale that, in
total, are one acre or greater in size.

e All regulated construction activities must have permit coverage.

Framework of Stormwater Requlations

Where does this action fit into the ongoing regulatory actions associatedositwsiter
management?

VIRGINIA STORMWATER MANAGEMENT PROGRAM (VSMP) PERMIT
REGULATIONS [4 VAC 50-60-10 et seq.]

Part I: Definitions, Purpose, and Applicability

Part II: Stormwater Management Program Technical Criteria

Part lll: Local Programs

Part IV: Technical Criteria and Permit Application Requirements fde $teojects
Part V: Reporting
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Part VI: VSMP General Program Requirements Related to MS4s and Lisioadbing
Activities

Part VII: VSMP Permit Applications

Part VIII: VSMP Permit Conditions

Part IX: Public Involvement

Part X: Transfer, Modification, Revocation and Reissuance, and Termination of VSMP
Permits

Part XI: Enforcement of VSMP Permits

Part XII: Miscellaneous

Part XIII: Fees

Part XIV: General Virginia Stormwater Management Program (VSR&?nit for
Discharges of Stormwater from Construction Activities

Part XV: General Virginia Stormwater Management Program (VSR&P)nit for
Discharges of Stormwater from Small Municipal Separate Storm Sestnss —
Effective July 9, 2008

FORMS

The Reqgulatory Process to Date

e Board Motion: March 20, 2008

e This is an “exempt” Administrative Process Act action pursuant to § 2.2-
4006(A)(9):

o0 Requires the publication of a NOIRA, organization of a TAC, ability for
the public to submit oral and written comment, and at least one public
meeting.

e Filed NOIRA: March 24, 2008

e The 30-day public comment period opened on April 14, 2008 and closed on May
14, 2008.

e We received 4 comments and 9 requests to be placed on the TAC.

e The TAC was composed of 19 members including consultants (7); local
governments (2); environmental groups (3); state agencies (3); fedaraiesge
(2); colleges and universities (1); and planning district commission (1).

e The TAC was facilitated by Dr. Frank Dukes from the Institute for Envientai
Negotiation.

e Committee Meetings
0 The ' meeting of the TAC: July 22, 2008
o The 29 meeting of the TAC: August 19, 2008
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o The 3 meeting of the TAC: September 9, 2008

e A statement of the Board’s authority for this regulation was received frem t
Office of the Attorney General on September 23, 2008.

Summary of Proposed Revisions

All VSMP permits, including this draft General Permit, are composed obtdeveloped
pursuant to the greater body of stormwater regulations. As Part |l of thoaticets,

which is directly implemented by the General Permit, is currently undergalygjantial
revisions, it was not intended to make large changes to this version of the perimgr, Rat
the General Permit will be further revised following the completion of this Pa

I/1I/1/X111 regulatory process in the future. Additional future changeay be made in
response to an ongoing EPA effort to revise terms and limitations thatziésiiih

general permits that it issues in other states.

Still, important updates are proposed to be made to the General Permit in order to
enhance program administration and promote clarity for the regulated commiTinéy
key proposed revisions to the permit include:

1) Updating and adding needed definitions such as “control measure”, “linear
development project”, “qualified personnel”, “stormwater pollution prevention
plan”, “Virginia Stormwater Management BMP Clearinghouse websitel, a

“minimize” (lines 17-781); PART I [section 10] and PART XIV [section 1100].

2) Specifying that this general permit shall become effective on July 1, 2009 and
expire on June 30, 2014 (lines 801-02); PART XIV [section 1120].

3) Adding a statement that discharges to waters that have been identified iasdmpa
on the 305(b)/303(d) Water Quality Assessment Integrated Report are e elig
for coverage under the permit unless they are addressed consistent wittnghe te
of the permit, and that all control measures be protective of impaired watess (|
847-50, 1151-54, and 1707-10); PART XIV [sections 1130 and 1170].

4) Adding a requirement that stormwater discharges from construction iastivit
cause or contribute to an excursion (i.e., a violation) above any applicable water
quality standard, and that all control measures be employed in a manner that is
protective of water quality standards (lines 1220-1247 and 1540-47); PART XIV
[section 1170].

5) Updates to the registration statement (i.e., application) for coverage under the
general permit, including:
a. Arequirement that a complete registration statement be submitted prior to
“the issuance of coverage under the general permit that authorizes the
commencement of land disturbing activities...”, and that the “operator of a
construction activity is authorized to discharge...only upon issuance of
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coverage under the general permit...” Currently, land disturbance is
permitted to begin upon submittal (usually, mailing) of the registration
statement; this new language changes that practice to require thageovera
under the permit actually be issued by the Department prior to the time
that land disturbing activities begin (lines 913-18 and 933-42); PART XIV
[section 1150].

b. A requirement that current permit coverage holders reapply for coverage
under this new general permit by July 1, 2009. As the current general
permit will expire on June 30, 2009, there are only two options in order to
ensure continued coverage for active projects—either the existing general
permit must be administratively continued, or all permit coverage holders
must receive coverage under this permit. As either process requires
reapplication by current coverage holders, and as it is believed that
changes to this draft proposed permit will not detrimentally affect active
projects, it is proposed that all projects receive coverage under this draft
proposed permit (lines 928-29); PART XIV [section 1150].

c. A specification that only one construction activity operator may receive
coverage under a single registration statement (lines 954-55); PART XIV
[section 1150].

d. A requirement that each registration statement note direct dischiarges
any receiving water identified as impaired on the 2006 305(b)/303(d)
Water Quality Assessment Integrated Report or for which a TMDL WLA
has been established for stormwater discharges from a construction
activity (lines 964-67); PART XIV [section 1150].

6) Updates to the notice of termination, which ends permit coverage and becomes
effective at midnight on the date that it is submitted (previously, it had been
effective seven days after submission) (lines 1012-66); PART XIV [section
1160].

7) Updates to the requirements for and contents of a Stormwater Pollution
Prevention Plan (SWPPP) for the construction site, including:

a. A requirement for the SWPPP to be made available to the public. Access
to the SWPPP could be arranged at a time and location convenient to the
operator (permittee), but no less than twice per month and during normal
business hours (lines 1333-38); PART XIV [section 1170].

b. A direct requirement that all operators implement an Erosion and
Sediment Control plan for the site in accordance with the Erosion and
Sediment Control Law and Regulations. Previously, the SWPPP had been
required to address Erosion and Sediment Control through specific
language in the permit; however, as a practical matter, operators simply
followed their approved E&S plans. This change aligns the permit
language with that practice (lines 1416-90); PART XIV [section 1170].

c. Clarification that water quality and quantity requirements must be met by
the operator. Under the current permit, there has been confusion at times
as to whether or not water quality measures are required on every site
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statewide. The draft proposed language makes it clear that water guality
required on all sites (lines 1513-15); PART XIV [section 1170].

d. The addition of an option for inspections of the site to be conducted every
seven days by the operator. The operator can still choose the current
inspection schedule of every 14 days and within 48 hours following a
runoff producing event if desired (lines 1607-09); PART XIV [section
1170Q].

e. Arequirement that the operator report if there has been any
correspondence with federal officials regarding endangered species on the
site, and a description of any measures necessary to protect such species
(lines 1682-90); PART XIV [section 1170].

f. Requirements that TMDL wasteload allocations made to construction
activities be addressed through the implementation of control measures
and strategies contained in the SWPPP (lines 1691-1706); PART XIV
[section 1170]

General updates to the basic Conditions Applicable to All VSMP Permits section
that appears in every VSMP permit (lines 1712-2110); PART XIV [section 1170].

The inclusion of new sections 4VAC50-60-1180, 1182, 1184, 1186, 1188, and
1190. These sections are direct copies of the currently-effective Reattek (

guality and quantity) of the stormwater regulations. When the version of Part |
that is currently undergoing development becomes effective, it will repeal the
existing Part 1. This would mean that all permittees at that time woutd the
immediately become responsible for meeting the new Part Il requirgnesen
though their plans were developed to meet the existing (currently efjdetvell
requirements, and even though construction of the project under those plans may
be well underway. In order to avoid that inequity, the permit specifically
references the water quality and quantity requirements of these copied sections,
which will prevent the changes to Part Il from affecting persons holding c@verag
under this general permit. A new general permit will then be developed to
incorporate the changes to Part 1l on a going forward basis for new préjeesds (
2111-2278); PART XIV [sections 1180, 1182, 1184, 1186, 1188, and 1190].

10)Updates to forms associated with the General Permit, including the regpstrat

statement (DCR 199-146), notice of termination (DCR 199-147), transfer form
(form number pending), and permit fee form (DCR 199-145).

Next Steps

Should the Board propose this regulation today, we plan file the proposed
regulation on October 8 with the Registrar’s Office; it should then be published
on October 27 in the Virginia Register of Regulations.

A 60-day public comment period will begin on October 27 and end on December
26.
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(EPA will also review during this time period)
(We also have newspaper publishing requirements during this time period)

e At least one public hearing will be held (expect to hold at least two).

e We would then hopefully bring the final regulation to the Board at the March
meeting. We would expect to have the amended General Permit regulation in
place sometime near the beginning of June 2009 with an effective date of July 1,
2009.

Ms. Campbell thanked Mr. Brown and noted that the Board would return to the issue for
public comment and action, but directed member attention to an agenda item carried over
from the previous day.

Board Action on Nomination from VASWCD for Area Il Appointment

Chairman Campbell recessed the Board meeting and convened a joint meeting of the
Board and the Virginia Association of Soil and Water Conservation Districts. She
welcomed Don Wells who was representing the Association.

Mr. Wells said that he would like to address two items on behalf of the Association. He
said that the Association Board met on September 12 and approved the legislative agenda
for the coming 2009 session. He said that of particular concern was that the budget for
the biennium does not contain any funding for the Ag BMP program.

Mr. Wells said that the other item was the nomination of an Area |l repragentathe
Board to replace Mr. McNear. Mr. Wells said that the Association approved the
following nominations:

Jim Byrne, Culpeper SWCD
Gary Hornbaker, Loudoun SWCD

Ms. Campbell said that she would accept that as a motion.

Mr. Maitland seconded.

Ms. Campbell said to clarify that the Board did take action on this issue atpieenBer
meeting, but was advised that the Board needed first to have approval by the
Association’s Board prior to action during a joint session. This action addridss
shortcoming in the September action.

Mr. Maroon noted that Mr. McNear had not resigned but had asked not to be reappointed.

Mr. Wells confirmed that the Board did take the necessary action to support the
nominees.
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VOTE: The motion carried unanimously
Ms. Campbell said that the nominations would move forward to the Governor.

Mr. Maroon said that the Department may be forwarding legislation that wamlihzte

the need for a joint session, and that would make sure that Clean Water Actmeqtsre

for Board membership are embedded in the Code of Virginia. He said he would keep the
Board informed of any developments.

Chairman Campbell adjourned the joint session and reconvened the Board meeting. She
called for public comment on the proposed Construction General Permit regulatory
action.

Public comment on General Permit

Chuck Frederickson, James Riverkeeper

Thank you Madame Chair. It's my job to be in or on the water most days of the week, so
I’'m intimately familiar with the effects that sediment pollution has on trex.ril've

gotten to see first hand how it has clogged up our oyster beds in Newport News and it
killed areas in the river where we had underwater grasses. We know it's alilgnpr

As an Association, we’ve addressed sediment as one of our major issues. We take thi
very seriously. | appreciated the invitation from DCR to work on this TAC and to be able
to voice our concerns as we worked through this permit. We appreciate tie edfog

made in stormwater and think we are on the right track. We would like to see this permi
go forward for public comment. We think it's going in the right direction but could be
better. I've been an advocate for an objective performance base to nwelastiver our
control measures are actually working. In the TAC, we discussed sombkie a

turbidity standard. We should be able to come up with an objective measure.

We would like to continue to work with DCR and would like to see this move permit
forward.

Barrett Hardiman, Home Builders Association of Virginia

Thank you. I'd like to start by saying how much we appreciate which teclstécalards
they are actually enforcing in this permit. That was a matter of goeéusion for our
members.

Under a representative form of government citizens rely on public policy bdaadisis

one and the legislature to establish rules and regulations under which they conduct their
lives. Itis the assumption of each citizen that to adhere to these regulaeps them

in compliance with the law.
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In the letter that the Shenandoah Riverkeepers sent to you, they cite the CleaAd/a
The public right now is involved in the revision and the promulgation of a stormwater
permit. When we walk out of the door ever single one of us has the opportunity to
participate in that enforcement. Any citizen can report perceived violarmhgigger

an enforcement action.

Making the SWPPP available would not change the enforcement authority, nor would it
grant access to a site. When we have a construction site, construction sieesyareus

places to be. We have to maintain insurance and there are many situation$in whic
someone could be hurt on a construction site. It is very hard for us to allow someone on a
construction site. There aren’t any provisions for citizen enforcemeohsc Permit

holders as well as every citizen are entitled to due process of law.

SWPPPS are living proprietary documents that contain confidential informedron f
multiple business entities. These change on a daily basis. They also haiwstgrgopr
design structures.

Making the SWPPP available to the public would require either the time of areengi
or site foreman. You have to have someone with an understanding of the SWPPP.

Again the Riverkeepers’ letter says that any document obtained by thetipgrmit
authority is public information. SWPPPs again are not obtained by the permitting
authority.

To finish up, we understand that the endangered species language in the permit is an
important section, but we don’t necessarily feel that should be addressed inveaséorm
permit.

Preston Hartman, Shenandoah Riverkeeper

Thank you. | am here on behalf of the Shenandoah River keeper. | wanted to address
two things. One is the availability of SWPPS and the other is the impairetswat

Public availability of SWPPS is absolutely critical. Without that, tihere way to know
if a site is in compliance. The Clean Water Act requires this informationdialze and
that includes providing for public participation.

There is another concern that is lost. Virginia citizens deserve to haugdnmsation,
to know what is going on in their waters.

As for impaired waters, the permit says discharges must be minimized, buttbiat is
enough. You're still discharging into waters that are already impaired.

Instead of saying the BMPs must minimize, it should say they must pregsehadje
into waters that are already damaged.
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| wanted to mention that the purpose of the permit is to protect water qualitg, not t
facilitate development in Virginia.

Mike Gerel, Chesapeake Bay Foundation

Thank you for the opportunity to speak to you again. | served on the advisory committee
that helped draft this proposed permit. We appreciate staff’s effort to develqetmit.

As others have said, the review of a SWPPP is the only way to know if a site is
compliance. It is absolutely crucial.

Mr. Gerel said that CBF would provide additional written comments to request one new
provision and a revision to two requirements. He said that a numeric performance
standard with periodic monitoring would be the most effective.

Mr. Gerel said that the permit must be constructed in such a way to ensure the most up t
date construction requirements are included.

Mr. Gerel said that he was concerned that the 5-year permit would have to bedeopene
He said that it could inadvertently delay the effective date of the Boah#s mtoposed
stormwater regulations. He suggested consideration be given to a 3-yeihit¢ren.

Tyler Craddock, Virginia Chamber of Commerce

Mr. Craddock expressed concern with one particular section of the Genenél Perat

section pertains to the availability of the opportunity for the public to re\ieveWPPP.

He said that, as previously mentioned, that would require the availability ofareer

to explain the SWPPP to the person requesting to view it. He said that the Chamber
believed that businesses should only have to provide compliance information as provided
under existing law.

Mr. Craddock said the review of the SWPPP should be in an appropriate public process.
He said that a private entity, such as a developer and a non public entity sudizas a c
group or individual citizen meeting in a public library is not a public process.

Mr. Craddock said that this provision sent the wrong message to the Virginia Business
community that the developer would not only be regulated but would also be subject to
enforcement participation by any other entity. He said that with outsideeetiiere

would be no controlling legal authority.

Mr. Maroon asked Mr. Craddock if the Chamber was objecting to the two times a month
for public inspection of the SWPPP.

Mr. Craddock said that it was not a citizen function to determine compliance with the
SWPPP, but a function of DCR.
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Mr. Brown clarified that nothing in the language granted the public access ttethélsi
said that the developer could choose to do that, but that the permit did not require that
access.

This was the end of the public comments.

Ms. Campbell said that if the Board took action on the permit, that it would be filed on
October 8, 2008 with the goal to have a final regulation before the Board at the Marc
2009 meeting.

Mr. Dowling said that the timeline was critical, noting that the current peimeis expire
in June 2009 and that there would be no authority to approve new projects after that date
without a new permit in place.

Mr. Maitland asked if the new permit was not made effective if the old guidedoald
continue.

Mr. Brown said only for existing projects.

Mr. Maroon said that staff considered the possibility of extending the currenit per
administratively and had asked EPA about such a possibility, but it was detdnnat to
be possible under the law.

Mr. Maitland moved the following motion:

Motion to approve, authorize and direct the filing of proposed regulations
related to Part XIV of the Board’s Virginia Stormwater Management
Program (VSMP) Permit Regulations and other related sections:

The Board approves these proposed regulations and incorporated forms and
authorizes the Director of the Department of Conservation and Recreation and the
Departmental Regulatory Coordinator to submit the proposed amendments to Part
XIV of the Board’s Virginia Stormwater Management Program Permit
Regulationgentitled “General Permit for Discharges of Stormwater from
Construction Activities”] and other approved sections, including but not limited

to, Part | definitions, and associated forms incorporated by referencanyand

other required documents to the Virginia Regulatory TownHall, the Virginia
Registrar's Office, and the U.S. Environmental Protection Agency.

In accordance with the Administrative Process Act exemption requirements
specified in 8 2.2-4006 A9, the Board further authorizes at least one public
hearing to be held by the Department following publication of the proposed
regulations in the Virginia Register of Regulations and that the Depannadiet
provisions to receive public comment concerning the proposed regulations. Upon
closing of the public comment period, the Department is authorized to make
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revisions to the proposed regulations in response to comments received and to
hold additional stakeholder meetings as it deems necessary.

In implementing this authorization, the Department shall follow and conduct
actions in accordance with the Administrative Process Act exemption
requirements specified in § 2.2-4006 A9, the Virginia Register Act, and other
technical rulemaking protocols that may be applicable. The Departmenglsball
implement all necessary public notification and review procedures spegified b
Federal Regulation regarding General Permit reissuance.

This authorization extends to, but is not limited to, the posting of the approved
action to the Virginia Regulatory TownHall and the filing of the proposed
regulations and incorporated forms with the Virginia Registrar’'s O#ficthe

U.S. Environmental Protection Agency, the holding of at least one public hearing,
as well as the coordination necessary to gain approvals from the Off ice of the
Attorney General, the Virginia Registrar of Regulations, and the U.S.
Environmental Protection Agency.

The Board requests that the Director or the Regulatory Coordinator report to the
Board on these actions at subsequent Board meetings.

Ms. Dalbec seconded the motion.
DISCUSSION: None
VOTE: Motion carried unanimously.

Dam Safety Certificates and Permits

Board guidance document on ownership

Mr. Brown presented the draft board guidance document on dam ownership. He said this
was the first of what will be many guidance documents associated with &febg.SA
copy of the document is available from DCR.

Mr. Brown said that one of the most problematic aspects of dealing with dams was the
aspect of ownership. He said that the document provides a basic sense of who a dam
owner is.

Mr. Brown said this document was a synthesis of the information that the Division of
Dam Safety considers when determining dam ownership. He said that at the Beart wa
the definition from the Dam Safety Act which says the owner of a dam means ‘ilee ow

of the land on which a dam is situated or of an easement permitting the construction of a
dam and any person or entity agreeing to maintain a dam”.
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He said the three basic prongs were 1) fee simple owner, which who owns the ngderlyi
property. He said there are situations where there are multiple ownerfar B most

part the owner of the underlying property can be determined; 2) easement holder,
basically the individual doesn’t own the land but has an easement to build a dam on that
property. This will require a recorded deed; and 3) individual agreeing to be liefgons
This is the most difficult to determine. This can be homeowner’s associatiotigeor
entities.

Mr. Brown said the document also provided guidance as to what an entity is considered
to be. He said the Dam Safety program has the ability to consider all doctiomenta
available.

Ms. Campbell said that reading the document there was the sense that the individuals
were all co-owners.

Mr. Brown said that the guidance could mean the group or any of the individuals. He
said there were many situations where there were multiple entitieseaavol

MOTION: Ms. Hansen moved that the document be approved as submitted by
staff.

SECOND: Ms. Dalbec

DISCUSSION: None

VOTE: Motion carried unanimously

At this time the Board recessed for a Break.

Following the break, Mr. Browning continued with the Dam Safety Certifcaiel
Permits.

Mr. Browning gave an update regarding Enforcement Actions and noted that no action
was needed by the Board at this time.

Conditional Operational Maintenance Certificate Recommendations

06905 Cove Lake Dam #1 FREDERICK Class | 9/30/09
06911 Cove Dam #2 FREDERICK Class | 9/30/09
10502 Keokee Dam LEE Class Il 3/31/09
10709 Daley Dam LOUDOUN Class Il 9/30/09
12514 Black Creek Impoundment NELSON Class 1l 3/31/09
14739 Bush River Dam #5 PRINCE EDWARD Class llI 3/31/09
14740 Bush River Dam #6 PRINCE EDWARD Class lll 3/31/09
15307 Omisol Dam PRINCE WILLIAM Class Il 9/30/09
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19104 Hidden Valley Lake Dam

WASHINGTON

Class Il

3/31/

19511 Bear Creek Dam

WISE

Class |

9/30/

D9
10

Mr. Maitland moved that the Virginia Soil and Water Conservation

Board approve the Conditional Operation and Maintenance
Certificate Recommendations as presented by DCR staff and that
staff be directed to communicate the Board actions to the affected

MOTION:
dam owners.
SECOND: Ms. Hansen
DISCUSSION: None
VOTE: Motion carried unanimously

Regular Operation and Maintenance Certificate Recommendations

00308 Henley's Dam ALBEMARLE Class Il 9/30/14
00349 Loftlands Dam ALBEMARLE Class Il 9/30/14
00387 Broadmoor Lake Dam ALBEMARLE Class li 9/30/14
00503 Clifton Forge Dam ALLEGHANY Class | 9/30/14
00504 Westvaco #2 Flyash Lagoon Dam ALLEGHANY Class Il 9/30/14
01508 South River Dam #23 AUGUSTA Class | 9/30/14
01933 Greg Lester Dam BEDFORD Class Il 9/30/14
02304 Blue Ridge Estates Dam BOTETOURT Class | 9/30/14
03350 Ladysmith Lake Dam CAROLINE Class Il 9/30/14
04150 Ironbridge Dam CHESTERFIELD Class Il 9/30/14
04720 Cole Dam #1 CULPEPER Class llI 9/30/14
05104 White Oak Creek Dam DICKENSON Class 9/30/14
05106 Laurel Lake Dam DICKENSON Class Il 9/30/14
06101 Warrenton Dam FAUQUIER Class i 9/30/14
07537 Holland Hills Dam GOOCHLAND Class Il 9/30/14
08554 Lower Lakes Dam HANOVER Class I 9/30/14
09519 Rennicks Pond Dam JAMES CITY Class i 9/30/14
10733 Lawrence Dam LOUDOUN Class llI 9/3014
10736 Hope Parkway Dam LOUDOUN Class i 9/30/14
10923 Gordonsville Dam LOUISA Class li 9/30/14
10934 South Anna Dam #22 LOUISA Class Il 9/30/14
13703 Lake Orange Dam ORANGE Class Il 9/30/14
13713 Decoursey Dam ORANGE Class 1l 9/30/14
14118 Ararat River Dam #64 PATRICK Class llI 9/30/14
14119 Ararat River Dam #69 PATRICK Class llI 9/30/14
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13901 Dry Run Dam #102 PAGE Class | 9/30/14
15303 Lake Montclair Dam PRINCE WILLIAM Class | 9/30/14
15331 Potomac Club Regional Pond Daim PRINCE WILLIAM Class li 9/30/14
15504 Hogan Dam PULASKI Class | 9/30/14
16506 Lower North River Dam #81C ROCKINGHAM Class | 9/30/14
17902 Potomac Creek #1 17902 STAFFORD Class 9/30/14
17913 Potomac Creek #2 17913 STAFFORD Class I 9/30/14
17920 Walden Ten No. 1 Dam STAFFORD Class lli 9/30/14
19701 Rural Retreat Dam WYTHE Class | 9/30/14

Mr. Maroon noted that he would need to abstain from action regarding Laurel Lake Da

at Breaks Interstate Park.

Ms. Dalbec moved that the Virginia Soil and Water Conservation

Board approve the Regular Operation & Maintenance Certificate
Recommendations as presented by DCR staff with the exception of
Inventory Number 05106 Laurel Lake Dam and that staff be

directed to communicate the Board actions to the affected dam

Motion carried unanimously

Ms. Dalbec moved that the Virginia Soil and Water Conservation

Board approve the recommendation for Inventory Number 05106
Laurel Lake Dam and that staff be directed to communicate the
Board action to the affected dam owner.

MOTION:

owners.
SECOND: Mr. Maitland
DISCUSSION: None
VOTE:
MOTION:
SECOND: Mr. Russell
DISCUSSION: None
VOTE:

Permit Recommendations

Motion carried with Mr. Maroon abstaining

00369 Hunt Country Dam ALBEMARLE Class Il Alteration 5/31/09
003C8 Martha Jefferson Retention ALBEMARLE | Class Il Construction 9/30/10
Basin Dam

01510 South River Dam #3 AUGUSTA Class Il Alteration 7/31/09
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MOTION: Ms. Hansen moved that the Virginia Soil and Water Conservation

Board approve the Permit Recommendations as presented by DCR

staff and that staff be directed to communicate the Board actions to

the affected dam owners.
SECOND: Ms. Dalbec
DISCUSSION: None
VOTE: Motion carried unanimously
Extensions
00305 Albemarle Dam ALBEMARLE Class Ill Conditional 1/31/09
00341 Clover Dam ALBEMARLE Class Il Conditional 1/31/09
00385 Mountain Valley Dam 1 ALBEMARLE Class lll Conditional  1/31/09
01504 South River Dam #10A AUGUSTA Class | Conditional 9/30/10
01505 Upper North River Dam #10 AUGUSTA Class Ill Conditional  9/30/10
01514 South River Dam #19 AUGUSTA Class Il Conditional  9/30/10
01930 Elk Garden Lake Dam BEDFORD Class lll Regular 1/31/09
02303 Rainbow Forest Dam BOTETOURT Class | Conditional 9/30/09
05907 Pohick Creek Dam #8 FAIRFAX Class | Conditional 9/30/09
05923 Pohick Creek Dam #2 FAIRFAX Class | Conditional 9/30/09
05928 Pohick Creek Dam #3 FAIRFAX Class | Conditiona| 9/30/09
06109 Kinlock Farm Dam FAUQUIER Class | Conditional 1/31/09
06143 Lower Warrenton Lakes Dam FAUQUIER Class Il Conditional 7/31/09
06701 Upper Blackwater River Dam #6 FRANKLIN Class Il Regular 11/30/08
07706 Hidden Valley Estates Dam GRAYSON Class Il Conditional  9/30/09
08539 Mattawan Dam HANOVER Class Il Conditional 1/31/09
08703 Gillie Creek Dam HENRICO Class Il Conditional 1/31/09
08714 Lake Overton Dam HENRICO Class Il Conditional  3/31/09
10126 Central Crossing Dam KING WILLIAM Class lll Conditional 5/31/09
10707 Horsepen Dam LOUDOUN Class lll Regular 1/31/09
10708 Dulles Airport Dam LOUDOUN Class Ill Regular 1/31/09
12501 Nelson Dam NELSON Class Il Conditiongl  1/31/09
13701 Lake of the Woods Dam ORANGE Class | Conditional 1/31/09
13706 Northrup Dam ORANGE Class Ill Regular 1/31/09
13714 Spring Vale Dam ORANGE Class Ill Conditional  1/31/09
14104 Squall Creek Dam PATRICK Class lll Conditional  9/30/09
14506 Lower Byers Dam POWHATAN Class lll Conditional  1/31/09
14533 Westlake Dam POWHATAN Class lll Conditional  1/31/09
15302 T. Nelson Elliott Dam PRINCE WILLIAM | Class | Conditional 3/31/09
16104 Clifford D. Craig Memorial Dam| ROANOKE Class | Regular 1/31/09

REVISED: 11/24/2008 9:30:58 AM



Virginia Soil and Water Conservation Board
Wednesday, September 24 and Thursday, Septemia8085
Page 98 of 108

18501 Upper Clinch River Dam #8 TAZEWELL Class | Regular 9/30/09
18709 Apple Mountain Lake Dam WARREN Class Il Conditional ~ 3/31/09
18711 Apple Mountain Upper Lake Dam WARREN Class Il Conditional  3/31/09
70001 Lee Hall Reservoir Dam NEWPORT NEWS Class Il Conditional ~ 9/30/09
70006 Lee Hall Upper Dam NEWPORT NEWS Class Il Conditional  9/30/09
81003 Stumpy Lake Dam VIRGINIA BEACH| Class | Conditional 9/30/10
MOTION: Mr. Russell moved that the Virginia Soil and Water Conservation

Board approve the extension recommendations as presented by
DCR staff and that staff be directed to communicate the Board
actions to the affected dam owners.

SECOND: Ms. Dalbec
DISCUSSION: None
VOTE: Motion carried unanimously

Partner Agency Reports

Natural Resources Conservation Service

Mr. Biddix gave the report for the Natural Resources Conservation ServicgpyAsc
included as Attachment # 1.

Department of Conservation and Recreation

Mr. Frye gave the report for the Department of Conservation and Recreati@py ¢
included as Attachment # 2.

Executive Session

MOTION: Ms. Hansen moved the following:

Madame Chair, | move that the Board convene a closed meeting pursuant
to 82.2-3711(A) (7) of the Code of Virginia for the purpose of

consultation with legal counsel regarding specific legal matters requiri

the provision of legal advice, namely the pending litigation by the Board

in the Circuit Court of Fauquier County, stylEdmmonwealth of Virginia

ex rel. Virginia Soil and Water Conservation Board v. Carter, edradl
Commonwealth of Virginia ex rel. Virginia Soil and Water Conservation
Board v. Ingman
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This closed meeting will be attended only by members of the Board.
However, pursuant to 8§ 2.2-3712(F) of the Code, the Board requests
counsel, the Director of the Department of Conservation and Recreation
(DCR), Mr. Baxter, Mr. Dowling, Mr. Brown, Mr. Browning, Mr. Van

Lier, and Mr. Robinson to attend because it believes that their presence
will reasonably aid the Board in its consideration of the topic that is the
subject of this closed meeting.

Mr. Maitland

Motion carried unanimously

(The Board went into a closed meeting)

(The Board reconvened an open meeting)

Ms. Hansen moved the following motion:

WHEREAS, the Board has convened a closed meeting on September 25,
2008 pursuant to an affirmative recorded vote and in accordance with the
provisions of the Virginia Freedom of Information Act; and

WHEREAS, § 2.2-3712(D) of the Code requires a certification by the
Board that such closed meeting was conducted in conformity with
Virginia law;

NOW, THEREFORE, the Virginia Soil and Water Conservation Board
hereby certifies that, to the best of each member’s knowledge, only public
business matters lawfully exempted from open meeting requirements by
Virginia law were discussed in the closed meeting to which this
certification applies, and only such public business matters as were
identified in the motion convening the closed meeting were heard,
discussed or considered by the Board.

ROLL CALL VOTE: Aye: Campbell, Dalbec, Hansen, Maitland, Maroon,

Russell
No: None
Not present at meeting: Altizer, McNear, Packard, Simms

Motion carried

Public Comment

There was no additional public comment.
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Next Meeting

The next meeting of the Virginia Soil and Water Conservation Board will beyi-rida
November 21, 2008. The location is to be determined.

Adjourn
There was no additional business and the meeting was adjourned.

Respectfully submitted,

Linda S. Campbell Joseph H. Maroon
Chair Director
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Attachment # 1

NRCS REPORT
VA Soil & Water Conservation Board Meeting
September 24-25, 2008
Patrick Henry Building
Richmond, VA

FARM BILL PROGRAMS

Fiscal Year 2008 — We are ending this fiscal year very strong in terms of
contracts signed with landowners. Funding in both the EQIP and WHIP is the
highest on record for Virginia apportionments. Total funding is as follows:

EQIP $ 13,544,874
WHIP $ 1,535,543
CSP $ 1,500,000.

Over 99% of all apportioned funds were successfully contracted. What little
carryover remained was not sufficient to fund the next application on the waiting
list. Waiting lists of applications still exist for the major programs and will be
honored in the 2009 program year. Due to changes in the Farm Bill and ranking
criteria, producers will have to reapply rather than automatically have their
applications carried forwarded.

Fiscal Year 2009 — Plans are underway to roll out a very similar basic program in
EQIP and WHIP starting in 2009. The rule making process currently underway
which is based on changes in the new Farm Bill, will mostly likely add only
several small changes to our program. However the basic list of practices
offered in Virginia as well as our efforts to address identified resource concerns
will basically stay the same. We will be offering both programs on a continuous
sign-up basis with periodic approval of practices.

The Conservation Stewardship Program  (CSP) - (formally the Conservation
Security Program) will be offered statewide under changes made in the Farm Bill.
Rule making is also currently underway and will be released later in the year.

The Chesapeake Bay Initiative - is still receiving attention. Administration
budget proposal calls for the elimination of this program as well as several others
in the Farm Bill. Staff has been coordinating with DCR and several other
partners to develop a pilot program of key practices to offer incentive payments
within the Chesapeake Bay watershed. These are designed to compliment
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existing efforts underway aimed at specific nutrient and sediment load reducing
practices. Contingency plans are also being developed on how this pilot will be
implemented at various funding levels.

ECOLOGICAL SCIENCES HIGHLIGHTS

e NRCS is in the process of filling the State Biologist and Conservation
Agronomist positions. These selections should be completed in
September 2008.

e Prescribed Burning training was conducted to 27 SWCD and NRCS
employees.

e NRCS staff is working to update several conservation standards.

e NRCS plans to purchase a rainfall simulator that will be available for
educational purposes.

e The practice payment schedule (average cost list) has been updated for
2009. This payment schedule will be used to administer State and
Federal cost-share programs. This has been shared with DCR and
SWCD offices.

DAM REHABILITATION

South River Site 26 (Inch Branch) in Augusta County — Construction was
completed in July 2008. Final costs are not available yet.

South River Site 25 (Toms Branch) in Augusta County — An outside
consultant has been hired to complete the final design. The Headwaters SWCD
is working to secure the necessary land rights. The final design will be
completed in September or October. Solicitation for a construction contract will
be initiated in September with construction to begin in the spring of 2009.

Pohick Creek Site 4 (Royal Lake) in Fairfax County = — Fairfax County is
administering a construction contract for the rehabilitation of Royal Lake.
Construction will take from 6-8 months. Due to heavy rains from Hurricane
Hanna, the emergency spillway flowed on Saturday, September 6, 2008. There
was minimal damage to the spillway.
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Pohick Creek Site 3 (Woodglen Lake) in Fairfax Coun  ty — The NRCS Chief
has authorized the plan for rehabilitation of Woodglen Lake. Fairfax County has
hired a consultant to complete the design and NRCS is assisting. Funding for
the construction of this project has been requested in our FY-09 budget request.

Pohick Creek Site 2 (Lake Barton) in Fairfax County ~ — Funding for the
completion of the plan has been requested in our FY-09 budget request.

Stony Creek Site 9 (Lake Laura) in Shenandoah Count y — The Shenandoah
County Board of Supervisors has agreed to become a project sponsor of the
Stony Creek Watershed and the dam rehabilitation efforts of Lake Laura. NRCS
has requested funding in our FY-09 budget to develop a plan to rehabilitate this
dam.

South River Site 10A (Mills Creek) in Augusta Count y — Augusta County has
requested NRCS planning assistance to rehabilitate this dam. The County has
already completed most of the engineering studies and analysis but needs help
with the environmental, sociological, and economic portions of the plan. They
want to organize the information into a document that will meet the Dam
Rehabilitation Program requirements so they can qualify for NRCS cost-share on
the project. NRCS has requested funding in our FY-09 budget to assist Augusta
County to develop a plan to rehabilitate this dam.

Moratorium Lifted on Assessments for High Hazard Dam s — The moratorium
that was in place for the past two years by the Chief of NRCS has been lifted for
dams classified as “high” hazard. Therefore, NRCS has requested funding to
conduct assessments of the following three dams in Virginia.

e South River Watershed Site 7 - Lake Wilda in Augusta County

e Upper North River Watershed Site 10 - Todd Lake in Augusta County

e Johns Creek Site 3 in Craig County

The moratorium still exists for dams classified as “low” or “significant” hazard.

This affects the South River Watershed Site 19 - Waynesboro Nursery Lake in
Augusta County. NRCS cannot request funding to complete that assessment
until the moratorium is lifted.

WATERSHED OPERATIONS

Buena Vista Flood Control Project — The replacement of two undersized
bridges in Buena Vista has been completed. The final payments have not been
processed but the total construction cost is approximately $900,000. NRCS paid
100% of the construction costs.

NRCS and the City of Buena Vista have signed a cooperative agreement for
$42,000 to acquire and demolish one home that is located in the floodplain on
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the Chalk Mine Run tributary in Buena Vista. The City is completing the legal
work necessary to complete this project.

WATERSHED PLANNING AND SURVEYS

There is no change on the status of the authorization for the completed
watershed plan for the North Fork Powell River Watershed in Lee County. The
final plan was submitted in February, 2008 to Chief Arlen Lancaster for
authorization, but he decided to defer approval of all new watershed plan
authorization requests at this time. The final plan is a land treatment project that
will address water quality issues associated with abandoned mines and acid
mine drainage. The project sponsors are the Daniel Boone SWCD, Lee County,
and the Virginia Department of Mines, Minerals, and Energy. If approved and
funded, the project will provide 65% cost-share for the installation of needed
measures in this watershed. The estimated construction cost is $963,000.

NHQ guidance has restricted states from submitting funding requests for
developing new watershed plans. Only funding for ongoing studies will be
considered in FY-09. This affects Virginia for the following two requests for
planning assistance: 1) Town of Glasgow in Rockbridge County and 2) the Gross
Creek Watershed located in the Town of Farmville in Prince Edward County.

RAPID WATERSHED ASSESSMENT

Lower Shenandoah River — NRCS was approved to complete a Rapid
Watershed Assessment on the Lower Shenandoah River in FY-09. This is a
multi-state project between West Virginia and Virginia. This assessment, along
with the South Fork and North Fork assessments, will complete the entire
Shenandoah River Watershed in Virginia and West Virginia.

RESOURCE CONSERVATION AND DEVELOPMENT

VA Assoc of RC&D Councils hosted the SE Association meeting (9 states) in
Wytheville the week of September 10-13. VA highlighted some of our RC&D
projects in the New River Highlands RC&D Area during the scheduled tours.
Over 250 participants attended.

OFFICE CONSOLIDATION

The Stephens City and Woodstock Service Centers have combined into one
Service Center now located in Strasburg, VA. Mike Liskey, the District
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Conservationist in that office, will continue to serve the Counties of Winchester,
Frederick, Clarke, Warren and Shenandoah, and the Lord Fairfax SWCD.
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Attachment # 2

Department of Conservation and Recreation
Report to the Virginia Soil and Water Conservation Board
September 24-25, 2008

1. DCR/SWCD Operational Funding

All 47 SWCDs were issued a grant agreement with DCR in May, 2008 for @pexetinding this
fiscal year ('09). Each is returning a fully endorsed agreement toGbB€ir  All districts were
issued an initial quarterly disbursement of funds during late July or Au§esiond quarter
disbursements will be issued during November. Third quarter disbursemente mgyected to be
issued during February, 2009. Final disbursements will be issued in lata#pearly May
(2009).

This fiscal year (FY09), operational funding for all districtgats $3,943,790. The total amount
reflects a decrease below FY08 operational funding and represents aalbefeasthe peak
funding level experienced by districts in FY01 ($4,301,000).

2. Conservation Partner Employee Development

The conservation partners continue to work through the “JED” —Joint Emi@yetopment
system which relies on 4 regional teams (coordinated through a sepaeakevatialED team) to
address training and development of SWCD and other partner agency field b&astate level
JED team meets no less than quarterly through face to face meetingsughtconference calls.
The group held a face to face discussion on July 23, 2008 at the DOF headquarters in
Charlottesville.

The state level JED team continues to focus on delivery of 3 “core cbuldesshort course
“Conservation Selling Skills” is planned for delivery again this 0I08) for the # consecutive
year. The course will be delivered by professional trainer Chuck Hitzeiwn October J8and

30" at the DOF State Office in Charlottesville. Course delivery is depeadentfficient
enrollment. NRCS is supporting delivery of the EP&I (Effective Pitasiem and Instruction) short
course with an initial focus of training course instructors thatdeiiver the course through the 4
regional JED teams. The third “core course” —Conservation Oiimmtar New Employees is
delivered regionally when sufficient need exists to justify the sessBrmader training needs are
being addressed regionally through the 4 regional JED teams.

3. SWCD Dams:

The SWCD dam owner work group comprised of representatives from the 12 SWEBsrtha
dams, DCR, NRCS and others, continue to meet approximately every 3 months @yqrartel
schedule). Of the roughly 4 meetings per year, one session is focused on Eyn&ogiencPlans,
another addresses routine annual maintenance of district dams andatméngtwo meetings
address priority topics identified by the group. The group last met on JUwitBilthe primary
focus on procurement processes districts must satisfy to comply with thei&iPublic
Procurement Act as they perform many of the smaller repairs ancensice tasks that are
necessary to fulfill dam certification requirements. The group widtragain on October {6t
the DOF State Office in Charlottesville. Dam Safety regulatiodscantinuation of the
procurement processes discussion will be the primary focus for the upocoeting.

4. Agricultural BMP Cost-Share Program:
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A Steering Team (comprised of representatives from DCR, SWCDs and)N&tQise
“modernization” of the Ag BMP Tracking Program has received a reporttiierBWCD user’s
group outlining their desired capabilities for the modernized tracking program Virginia
Information Technologies Agency (VITA) has approved the project aremtéproject proposal
(both prepared by DCR). With this approval DCR has posted a scope of work andisgppor
documents to seek proposals from VITA pre-qualified suppliers that havestriteperforming the
programming and development of a new computerized program that will cofjd@R Cost
Share Program data from SWCDs. The deadline for receiving profrasalthe pre-qualified
suppliers was September™.®008. Three proposals were submitted. DCR is striving to award a
contract for development of a new program by early October, 2008. Full implementaioroce
efficient and effective tracking program is scheduled to be in Plalgel™, 2009.

All data entered by the districts during program year 2008 (ending June 30 20@&kha
harvested from the existing tracking programs. Several small chaegessary to collect date
during PY 2009, have been completed and the tracking programs are availaéorting BMP
implementation by the SWCDs.

The Cost Share program Technical Advisory Committee (TAC) held itmkesting on August
21%. Attendance by TAC members (or designated alternates) was very good. Theegodugr
areas of focus for potential changes to the Cost Share program that wewdfeéak July 1, 2009.
The TAC'’s “program of work” includes consideration of changes to coegrmractices, BMPs
related to biofuels, modifications to nutrient management and livestotikseon practices and
other areas of focus. The TAC will hold its next meeting on Octdhett®8. A survey of
farmers and other program delivery staff is being conducted to solicitonpareasonable fee per
acre for nutrient management plan implementation.

5. Conservation Reserve Enhancement Program (CREP):

A subcommittee of the Virginia Agricultural BMP Cost Share Progfachnical Advisory
Committee along with the CREP TAC held a teleconference on Auljustekplore ways the Cost
Share program may provide additional financial incentives to encourage €mr&lment in the
Chesapeake Bay. It is hoped that by increasing the available coststiE@déw participants will
enroll in theChesapeake Bay CREP. Of the 25,000 acre goal authorized for the Che&syeake
basin in Virginia, there are approximately 10,300 acres remaining tih. enro

6. Marketing Agricultural Conservation Messages:

DCR is winding down a contract with Open Door Communications (ODC, forriviaiadden-
Clay Marketing Group) that began over two years ago with special fundimg\firginia Income
Tax Check off contributions for Chesapeake Bay restoration. Makearch about Virginia
farmers was conducted to understand how to best reach farmers with abosenessages and
how they perceive staff of conservation partner agencies as tedfesicaices for conservation.
The research and outreach materials were tested in the Shenaiaflegttiing 2007.

ODC is completing a fact sheet for each of the 5 priority practice®(crops, continuous no till,
livestock stream exclusion, riparian buffers and nutrient managgméhie fact sheets are
intended to be used by SWCD staff (and others) as they encourage farmemaafdpiopriority
practices. ODC will also make available a more expansive white pajpormation on each
priority practice. A final outcome of the DCR/ODC contract will be arehouse” of many of the
marketing materials that were piloted in the Valley. It isititent to provide each SWCD with a
CD of the warehouse products for use as appropriate and needed.

7. Nutrient Management Related Issues
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The State Water Control Board has issued a Notice of Intended Reguélation to consider
changes to the Biosolids Regulations. This will be the first oppoyttmihodify the biosolids
regulations that were transferred from the Board of Health to the Watgrol Board last January
1.Comments were due by July 31.

DCR is working to develop a new category for nutrient management plannfcatioti for
developed lands, to supplement the current certification program Hiatdd at agricultural lands.
The idea for a new category is supported by the Virginia Turfgrass Caualcihe Virginia
Agribusiness Council.

8. Total Maximum Daily Load (TMDL)
An idea exchange and coordination meeting was held with SWCDs that aeenemping 319
TMDL grant projects in the Southern Rivers watersheds on July 24&@b€CLake State Park.
Districts with current projects include Holston River, Skyline kiBead Otter, and Blue Ridge.
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